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District Court of the United States. 
[NORTHERN DISTRICT OF NEW YORK. ] 
Decision of Judge Conkling, in the case of the Syracuse Rioters. 


THE UNITEDSTATES rv. IRAH. COBB; SAME v. MOSES SUMMERS; SAME 
v. JAMES DAVIS; SAME v. STEPHEN PORTER; SAME xv. WILLIAM 
L. SALMON; SAME v. HARRISON ALLEN; SAME v. WILLIAM 
THOMPSON; SAME v. PRINCE JACKSON. 


The evidence in behalf of the United States against the above- 
named defendants, having been completed on Saturday after- 
noon, and their counsel expressing no desire to have any other 
witnesses called, the proceeding was adjourned until 11 o'clock 
on Monday morning, when Judge Conkling pronounced the fol- 
lowing decision :— 

ConkiinG, J.—The specific charge on which the prisoners 
have severally been arrested and brought before me for exami- 
nation, is that of having unlawfully aided in the escape of an 
alleged fugitive from labor, after he had been apprehended, and 
while he was yet in custody, in virtue of a warrant issued in a 
proceeding for his restoration to the person, a citizen of Mis- 
souri, to whom it was alleged hislabor was due. In proceeding, 
how, as it is my duty to do, to decide upon the legal effect of 
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the evidence before me, it is proper to premise that there is no 
testimony tending to fix upon the defendants the guilt of any 
higher offence than that just named. This, indeed, I under- 
stand to be tacitly conceded by the Attorney for the United 
States. There is no evidence of previous combination and arm- 
ing for the purpose of “levying war against the United States;” 
nor does it appear that the defendants and their associates had 
any object in view beyond that of defeating the execution of the 
law in a particular instance. These are therefore to be consid- 
ered and treated as cases arising under the seventh section of 
the act of September 18, 1850, ch. 60, entitled “An act to 
amend, and supplementary to, the act entitled ‘An act re- 
specting Fugitives from Justice, and Persons escaping from the 
Service of their Masters,’ approved February twelfth, one 
thousand seven hundred and ninety-three.”” The section refer- 
red tois in the following words :— 

* And be it further enacted, That any person who shall 
knowingly and willingly obstruct, hinder or prevent such claim- 
ant, his agent or attorney, or any person or persons lawfully as- 
sisting him, her, or them, from arresting such fugitives from ser- 
vice or labor, either with or without process as aforesaid, or shall 
rescue, or attempt to rescue, such fugitive from service or labor 
from the custody of such claimant, his or her agent or attorney, 
or other person or persons lawfully assisting as aforesaid, when 
so arrested, pursuant to the authority herein given and declared; 
or shall aid, abet, or assist such person so owing service or labor 
as aforesaid‘ directly or indirectly to escape from such claimant, 
his agent or attorney, or other person or persons legally author- 
ized as aforesaid; or shall harbor or conceal such fugitive, so as 
to prevent the discovery and arrest of such person, after notice 
or knowledge of the fact that such person was a fugitive from 
service or labor as aforesaid, shall, for cither of said offences, be 
subject to a fine not exceeding one thousand dollars, and im- 
prisonment not exceeding six months, by indictment and con- 
viction before the District Court of the United States for the 
district in which such offence may have been committed, or before 
the proper court of criminal jurisdiction, if committed within 
any one of the organized territories of the United States; and 
shall moreover forfeit and pay, by way of civil damages to the 
party injured by such illegal conduct, the sum of one thousand 
dollars for each fugitive so lost as aforesaid, to be recovered by 
action of debt, in any of the District or Territorial courts afore- 
said, within whose jurisdiction the said offence may have been 
committed.” 

The accusation is that the defendants, in direct contravention 
of the act, did, on the first of October instant, at the city of 
Syracuse, “aid, abet, or assist’’ the fugitive to escape from the 
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custody of Mr. Allen, the Deputy Marshal, by whom he had 
been apprehended. 

The defendants are not now on trial for the purpose of ulti- 
mately determining whether they are to be subjected to punish- 
ment. This is but a preliminary inquiry to ascertain whether 
they ought to be held to bail, or in default thereof to be com- 
mitted to prison, for the purpose of securing their presence at 
the next stated session of the District Court, to answer further 
in the event of their being indicted by a grand jury; and it is 
a settled principle of law that for this purpose, prima facie evi- 
dence of guilt is sufficient. At the close of the examination on 
Saturday afternoon, although I then saw no ground for serious 
doubt concerning my duty in the premises with respect to either 
of the defendants, | deemed it proper nevertheless to hold the 
case under advisement until this morning. A careful consider- 
ation of the evidence has confirmed my original impression of 
its entire sufliciency to establish the guilt of each of the defend- 
ants for the purposes at least of this inquiry. Indeed, with the 
exception, at most, of Stephen Porter, their culpability appears 
to be placed beyond a reasonable doubt. The only witness 
against him is Page Newton, an intelligent and apparently 
honest and trustworthy man, of whose evidence it can at most 
only be said that the ery which it imputes to Porter, may possi- 
bly have been uttered by another; while on the other hand it 
appeirs very highly probable, from Porter’s previous language 
and conduct, not only that the witness is not mistaken in this par- 
ticular, but that Porter's interference was not limited to a sin- 
gle cry designed to urge on the more active assailants. 

The proceedings on the part both of the Commissioner and of 
the Deputy Marshal, appear to have been entirely regular.— 
The fugitive was therefore lawfully restrained of his liberty by 
due process of law, and all interference by third persons, by 
act or words, for the purpose of favoring his escape, and tend- 
ing to that result, is a violation of the act rendering the offend- 
er amenable to its penalties. The interposition of the defend- 
ants and their numerous coadjutors who have not been identfied, 
was direct, palpable and unequivocal; its motive, if not in 
every instance openly avowed, was too obvious to admit of 
doubt; it was adapted to the unlawful end in view, and termi- 
nated in its accomplishment. My duty towards the defendants 
is therefore plain and imperative. They must severally be re- 
quired to give bail for their appearance at the next term of the 
court to be held at Buffalo, on the second Tuesday of Novem- 
ber, or, for want of sufficient bail, be committed to prison. 

It is unnecessary to say more, and under ordinary circum- 
stances, it might be impertinent to do so‘ and yet I would fain 
avail myself of the occasion, further to discourage, so far as my 
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voice may be potential for this purpose, the repetition, in this 
District, at least, of the disgraceful scenes of lawless violence 
and outrage described by the witnesses in these cases. They 
must have been the fruit either of gross delusion or of wanton 
contempt of law and social order. For the purpose of effecting 
the liberation of a person from custody under process issued 
and executed in conformity with express and well known provis- 
ions of the Constitution and laws of the United States, a build- 
ing in the midst of a populous city was partially demolished, 
amd deadly weapons were recklessly used, to the imminent jeop- 
ardy of human life, and to the grevious injury of several 
persons. The least reprehensible motive by which the aggres- 
sors can be supposed to have been animated, is the belief on 
their part that slavery is unjust and immoral ; and that the laws 
by which it is upheld, may therefore be rightfully resisted by 
force. It must be the hope of all good men that the time may 
eventually come, when injustice and oppression in every form, 
including human slavery, if such be its character, will have 
been banished from the earth. But these wrongs exist, and are 
likely to endure, in other forms besides that of slavery ; and if 
we have nothing better than lawless violence to rely upon for 
their removal, they will never cease. It is to advancing civili- 
zation alone that we can look for their gradual extinction. Wise 
men undersand this, and shape their course accordingly. Big- 
ots and fanatics are too blind to see it, or too impatient to heed 
it; and in their headlong zeal to redress particular wrongs, real 
or fancied, regardless of all other consequences, they commit 
other wrongs more aggravated and intolerable. Such is the 
grave error into which these defendants have fallen. Regard- 
less of their civil and social duties, they have broken the public 
peace, set the law at open defiance, and with deadly weapons 
assaulted and wounded its officers while executing its mandates. 
In thus insulting the majesty of the law, did they expect to es- 
cape its vengeance? If so, their folly was equalled only by 
their criminality. What is the law in this country, but the de- 
clared will of the majority, to which, when thus expressed, all 
are bound, by a fundamental principle of the government, to 
submit, and which all its ministers are sworn to enforce. It 
often happens that laws are enacted contrary to the judgments, 
and sometimes to the moral sense of thousands of our citizens ; 
and this must unavoidably continue to be the case. But no 
sane man imagines that he is therefore absolved from the obliga- 
tion to obey them ; still less that he has a right forcibly to pre- 
vent others from doing so. If he cannot submit to them con- 
sistently with the dictates of his conscience, he may seek a 
residence in some other country, if he can find one where he 
thinks he would suffer less from misrule ; but so long as he con- 
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tinues to be an inhabitant of the United States, he must submit 
tothe laws or pay the penalty of his disobedience. When this 
ceases to be true; when every man may transgress a law with 
impunity because he dislikes it, our government will have be- 
come a vain mockery, not worth preserving, for it will have 
ceased to afford protection to the rights either of property or of 
life. 

The act in question has unhappily been fruitful of bigotry 
and fanaticism ; and it is due to candor and truth to add, that 
it seems to have bewildered the judgments and consciences of 
others besides the class of citizens to which the defendants be- 
long. Lam happy to be ignorant of the existence in this part 
of the State of New York of any of those persons—few I trust 
in number, anywhere—to whom [ allude. The manly spirit and 
love of fair play, prevalent here, are an effectual antidote to the 
unhappy delusions under which these persons seem to labor.— 
I doubt, also, whether they are to be met with in the States 
where slavery is tolerated; for I have always understood that 
our Southern brethern, whatever may be their faults in other 
respects. are likewise distinguished for the virtues 1 have men- 
tioned. Judging from the language of these enthusiasts, more 
blind than amiable, on a recent occasion, one would be led to 
conclude that they suppose it to be the bounden duty of those 
who are charged with the execution of the fugitive slave act, as 
often as their powers are evoked for the restoration of analleged 
fugitive from labor, to take care that he shall at all events be 
delivered to the claimant; and to that end, to take care also, so 
to interpret the law, as, at all events, to ensure this result. It 
may not be amiss to remind these well meaning people that the 
law, in the application of its provisions, is no respecter of per- 
sons, and that Judges are bound to administer it as they find it, 
intelligently, firmly and impartially. The day, I trust, is 
far distant when the rights vouchsafed by law even to a fugitive 
slave, will be less secure under the guardianship of American 
Judges than those of his master. 
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U. S. Circuit Court for the Eastern District of 
Pennsylvania. 


[In Equity—Before Judges Grier and Kane. ] 
FRENCH v. ROGERS. 


The opinion of the Court was delivered on Monday, Nov. 3d, 
1851 

This case is before us on final hearing upon the pleading and 
proofs. 

Professor Morse, under whom the en hold, has 
three patents: the first dated 20th June, 1840, re-issued after 
surrender on the 25th January, 1846, and again re-issued after 
a second surrender on the 13th June, 1848, which has been re- 
ferred to in the argument as the Magnetic Telegraph Patent; 
the second, dated 11th April, 1846, also re-issued on the 15th 
June, 1848, referred to as the Local Circuit Patent; the third, 
dated Ist May, 184, referred to as the Chemical Patent. The 
Bill charges that the Respondents have infringed all three of 
these Patents : the answer denies the infringements, and contro- 
verts the validity of the Patents. 

I. The objections to the validity of the first patent, that for 
the Magnetic Telegraph, are stated in the Defendants’ Brief as 
follows: 

1. That it does not run from the date of Morse’s French 
patent. 

2. That the Commissioner of Patents had no authority in law 
to re-issue a second time. 

That the claims set out in the first re-issue are broader 
than the claims in the original patent; and the claims in the 
second re-issue are broader than those of either of its predeces- 
sors; and are not for the same invention.” 

1. The first of these objections founds itself upon the fact, 
that Mr. Morse had obtained a patent in France for this same 
invention twenty-two months before his patent issued here; and 
it asserts that under the 2d proviso of the 6th section of the act 
of 1859, his American patent should in consequence have been 
limited to the terin of fourteen years from the date of the French 
patent; and that not having been so limited, it is void. 

This objection was fully met in the ar gument of the com- 
plainants. Mr. Morse’s application for a patent in this country 
was made in April 1848, and was filed and acted on in the Pat- 
ent Office before the 10th of that month ; his French patent 
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bears date the 18th of August following. There is therefore 
no room for the questions which were ar reued so elaborately, of 
the proper eg say ition of this proviso in the 6th section of 
the act of 1839, and the 8th section, 2d clause of the act of 
1836, which was also invoked, in any possible bearing upon the 
case of Mr. Morse. The proviso of 1839 must be interpreted 
by reference to the enacting words of the section which it lim- 
its; and the provisions of both the sections relate only to such 
patents, as are applied for here after the issue of a foreign pat- 
ent. But Mr. Morse’s application here was before his patent 
abroad—in nowise after it—and his American patent was grant- 
ed therefore under the general enactments of the act of 1836, 
not under any special proviso or exception whatever, and its 
term runs properly from its date. 

We do not see the justice of the criticisms upon his applica- 
tion, that the jurat affixed to it is without date of day or month ; 
and that the drawings, which accompanied it, were not in dup- 
licate. There is no act that requires the jurat to be dated at 
all; and the supplementary provision of the 6th section of the 
act of 1837, that, “the applicant shall be held to furnish du- 
plicate drawings,” though directory in its terms, is not a con- 
dition ; and it has obvious reference, in point of time, to the 
issuing of the patent, and not to the filing of the petition for it. 
Such has heretofore been the interpretation of the Patent Office, 
announced in the official circulars for the instruction and guid- 
ance of inventors; the practice found>d on it is both reasonable 
and convenient; and no act of Congress appears to conflict 
with it. If Mr. Morse’s patent is invalidated on this ground 
more than half the modern patents for mechanical inventions 
must — fall with it. 

- The second objection to the patent is that the act of Con- 
gress makes no provis ion for a second surrender and re-issue. 

The 13th section of the act of 1836, which provides, in cer- 
tain cases, for the surrender of a defective patent, and its 
re-issue in an amended form, regards the new patent as substi- 
tuted for the old one, with just the “same effect and operation 
in law’ as if the specification had been filed first in the form 
which it takes in the re-issue. It is difficult to see why, if the 
original patent could be amended, its substitute, having all the 
lega 1 attributes of the original, cannot be amended also. 

“Yhere is nothing in the words of the act, or in the policy 
which it proclaims, that limits the correction of errors to such 
as may have been the first discovered. On the contrary, if it 
be true, as we have supposed in determining the recent case of 
Battin vs. Taggert, that the patent is granted to the inventor 
in consideration of some benefit to be derived by the public from 
his disclosures, and that the re-issue is in consideration of some 
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more full or more accurate disclosure than that which he had 
made in his original specification, or some renunciation on his 
part of an apparently secured right-it is for the public interest 
that the surrender and re-issues should be allowed to follow 

each other, just as often as the patentee is content to be more 
specific or more modest in his claims. 

Besides, it might not be safe to assume too readily, that the 
act was intended to withdraw ; altogether from the officers of the 
executive department the power to accept a surrender and grant 
a re-issue, which they had before, and which would sanction a 
second re-issue quite as readily as a first. The act might, per- 
haps, be regarded more justly as affirming the propriety of the 
usage which had obtained under the former laws, and had been 
repeatedly rec gnised by the courts, (Morris v. Huntington, 1 
Pain. 355-6; Grant v. Raymond, 6 Pet. 220; Shaw v. Cooper, 
7 Pet. 315;) and as prescribing in addition the conditions and 
incidents, which should attach to it thereafter in certain cases. 
It is hardly to be supposed that the merely clerical error of an 
engrossing subordinate, or the accidental inadvertence of the 
Commissioner himself, is not capable of being rectified or sup- 
plied now, just as it was before the passage of the act. And 
yet, the construction, which regards this section as superseding 
the implied power of the Commissioner, might lead to this; 
since the act makes no provision for correcting such mistakes on 
the part of the patent officers. 

Still further: it must, as we think, be conceded, that if the 
Commissioner’s power to re-issue is so restricted by the act, as 
to be exhausted by a single exercise, his power to accept the 
surrender must be equally restricted, and equally transitory.— 
And the argument then resolves itself only into another form 
of the question, whether the patent was for any purpose a valid 
one as it stood after the first re-issue; because, if the second 
re-issue was invalid for want of authority to make it, the second 
surrender was ineffective for want of authority to accept it— 
and so the patent stands as if it had not been surrendered the 
second time. ‘The surrender and the re-issue, no matter how 
often they recur, are reciprocal—each in consideration of the 
other—and forming together but a single act between the par- 
ties. It would be unconscientious to retain the consideration, 
while denying the validity of the grant. See Woodworth vs. 
Hall, 1 Wood & M. 400. 

3. We pass to the third objection. the supposed variance in 
the re-issues. 

From the course of some parts of the argument on this point, 
it might be inferred that the objects as well as the import of 
the 15th section of the Act of 1836, had been misapprehended 
by the learned counsel for the respondents. It is not the mean- 
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ing of the law, that the patentee who applies for a re-issue must 
at his peril describe and claim in his new apecification, either 
in words or idea, just what was described and claimed in his 
old one. His new specification must be of the same invention, 
and his claim cannot embrace a different subject-matter from 
that which he sought to patent originally. But, unless we nar- 
row down the correction which the statute contemplates, till it 
becomes a mere disclaimer, it is not possible in any case to 
frame a corrected specification, which shall not be broader than 
the one originally filed. To supply a defect, to repair an in- 
sufliciency, is to add—either directly or by modifying or strik- 
ing out a limitation :—in either form, the effect is to amplify 
the proposition—in the case of a specification under the patent 
laws, it is to amplify the description and enlarge the claim. 

There are few things more difficult, even for well-educated 
and practised lawyers, than to describe a new invention clear- 
ly, and point out the principle which distinguishes the subject 
of it from all things known before. And as inventors are 
rarely experts either in philology or law, it has long been es- 
tablished as a rule, that their writings are to be scanned with 
a good degree of charity. But it is easy to abuse this liberali- 
ty to the purposes of fraud. The public has rights to be guard- 
edalso; and these exact, that the patentee’s specification shall 
set forth his inventions so fully and definitely that it cannot be 
readily misunderstood. 

It is the purpose of the statute to reconcile this seeming con- 
flict; and it effects it by allowing the inventor to amend the 
mistakes he has honestly fallen into in his description and 
claim of title, as soon and as often as he discovers them. And 
there is the more reason for this indulgence, since under the 
act of 1856, sec. 7, the specification is reviewed by the Com- 
missioner before the patent issues, and is very ofien moditied 
in accordance with his suggestions, or to obviate objections 
made by him to its original form. He may be supposed to 
know therefore, better than any one else but the patentee him- 
self, what the invention was for which the patent was sought at 
first; and he may also know whose inadvertence, acc deut, or 
mistake it was, that made the first specification inoperative or 
invalid. It is not absolutely impossible that it may have been 
his own, as certainly it had his implied concurrence. 

And this consideration furnishes a strong argument for the 
rule, that the Commissioner’s action in ordinary cases of re-issue 
shall have more than a prima facie influence in finally deciding 
the question of identity Ws us uuel. Whatever be we extent 
of the rule; whether it leaves nothing open for discussion be- 
fore the Court, but the issue of fraud ; as appears to have been 
the undivided opinion of the Supreme Court, in the case of 
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Stimpson, 4 How. 404; or whether we permit ourselves to ex- 
cept from it, as we did in Battin vs. Taggart, cases in which the 
invention claimed in the re-issued patent is obviously different 
from that claimed in the original; or whether, with Judge 
Story, in Allen ys. Blunt, 3 Stor. 740, and in Woodworth ys. 
Stone, [bid 749, we hold the grant of the amended patent to be 
** conclusive as to the existence of all the facts, which by law 
are necessary to entitle the Commissioner to issue it; at least, 
unless it is apparent, on the face of the instrument itself, with- 
out any auxiliary evidence, that he was guilty of an excess of 
authority; or that the patent was procured by a fraud between 
him and the patentee.” Whatever be the rule, or its limita- 
tions, the propriety of the re-issue in the case before us can 
hardly claim a judicial review. There is no want of jurisdie- 
tion, either apparent on the face of the proceedings or asserted 
by the evidence; and there is no fraud imputed, or justly im- 
putable. 

Nor is there any flagrant diversity of claim. After a repeat- 
ed and careful examination of the three specifications, with their 
respective claims, fully aided by the acumen of highly ingeni- 
ous counsel, we have not found a material difference of import 
between any of them. ‘The order in which the subjects of claim 
are marshalled is not the same throughout ; a phrase is more 
concise in one, in another more popular; in one a scicntifie 
term or a general expression takes the place of the descriptive 
or defining language or the detailed particulars of another ; in 
a word, they are unequal as specimens of artistic writing, and 
a close examination may detect defects in the two first, which 
are repaired in the last. But they all describe the same thing 
essentially ; and we should find it easier to argue, that neither 
the first nor the second specification could be rightfully regard- 
ed as ‘inoperative or inyalid.”’ for want of precision and clear- 
ness, than that there was an important variance in the second 
from the first, or in the third from either. 

These observations form the answer to the third objection. 

Mr. Morse’s patent of 1840, in all its changes, asserts his ti- 
tle to two distinct patentable subjects; the first, founded on the 
discovery of a new art; the second, on the invention of the 
means of practising it. 

1. That he was the first to devise and practise the art of re- 
cording language. at telegraphic distances, by the dynamic force 
of the electro magnet, or, indeed, by any agency whatever, is, 
to our minds, plain upon all the evidence. It is unnecessary to 
review the testimony for the purpose of showing this. is ap- 
plication for a patent in April, 1838, was preceded by a series 
of experiments, results, illustrations and proofs of final success, 
which leave no doubt whatever, but that his great i nention was 
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consummated before the early spring of 1837. ‘There is no 
one person, whose invention has been spoken of by any witness, 
or referred to in any book, as involving the principle of Mr. 
Morse’s discovery, but must yield precedence of date to this. 
Neither Steinball, nor Cooke and Wheatstone, nor Davy, nor 
Dyer, nor Henry, had at this time made a recording telegraph 
of any sort. The devices of the three first were merely sema- 
phores, that spoke to the eye for the moment—bearing about 
the same relation to the great discovery now before us, as the 
Abbe Sicard’s invention of a visual alphabet for the purposes of 
conversation bore to the art of printing with moveable types. 
Mr. Dyer’s had no recording apparatus, as he expressly tells 
us; and Professor Henry had contented himself with the abun- 
dant honors of his laboratory and lecture rooms. 

When, therefore, Mr. Morse claimed, in his first specifiea- 
tion, ‘the application of electro-magnets” “ for transmitting, 
by signs and sounds, intelligence between distant points,” and 
“the mode and process of ‘recording or marking permanently 
signs of intelligence transmitted between distant points; and 
when in his second specification he claimed “ the making use 
of the motive power of magnetism, when developed by the ae- 
tion of currents of electricity, as a means of operating and giv- 
ing motion to machinery, which may be used to imprint signals 
upon paper or other suitable material,’ “for the purpose of 
telegraphic communication; characterizing his ‘invention as 
the first recording or printing telegraph by means of electro- 
magnetism ;”’ and when in his third, after again describing his 
machinery and process, he once more characterized it in the 
same terms, and claimed ‘as the essence of his invention the 
use of the motive power of the electric or galvanic current, 
(electro-galvanism, as he now terms it,) however, developed, for 
making or printing intelligible characters, signs or letters, at 
any distance ;’’ through these several forms of specification 
claiming and renewing his claim of property in the same inven- 
tion, as it seems to us; and claiming in each andall of them no 
more, as it also seems to us, that he was justly entitled to claim ; 
he declared the existence of a new art, asserted his right in it 
as its inventor and owner, and announcing fully its nature and 
demerits, invoked in return the contracted protection of the 
laws. 

From this time his title was vested as patentee of the art, and 
other men became competitors with him only in the work of di- 
versifying and perfecting its details. Ile himself used the sty- 
lus, to impress paper or parchment, or wax-coated tablets, it 
may be; though he sometimes made a colored record by en 
friction of a pencil : another substitutes a liquid pigment, o 
stains his paper with a chemical ink: the next perhaps ore 
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his poper beforehand, and writes on it by decomposing the col- 
oring matter: and another yet, more studious of originality 
than the rest, writes in a eyclovolute, instead of a straight line, 
and manufactures his ink as he goes along, by decomposing the 
tip of his stylus on a chemically-moistened paper. They are 
no doubt all of them inventors; as was the man who first cast 
types in a mould, or first bent metal in the practical semblance 
of a grey goose-quill, or first devised sympathetic ink, that the 
curious in letter-writing might veil their secrets from the pro- 
fane. All these toiled ingeniously and well, to advance or em- 
bellish a pre-existing art. But they had no share in the dis- 
covery of the art itself, and can no more claim to share the 
property, which its discovery may have conferred on another, 
than he who has devised some appropriate setting for a gem, 
can assert an interest in the gem itself. 

Yet admitting, for the sake or argument, that Mr. Morse’s 
leading invention is correctly designated as a new art; and 
that he has sought to patent it accordingly, by a compliance 
with all the requisitions of the statute—it is still contended, 
and with much of elegant research into the radical meaning of: 
the term, than an art, as such, cannot be made the subject of a 
patent. But interpreting language as men use it around us and 
as it reflects ideas, the question ean hardly be regarded as 
doubtful. ‘The constitutional provision, under which our patent 
laws are framed, looks to the promotion of “ use ‘ful arts.’’ The 
Act of Congress places “a new and useful art’? among the dis- 
coveries it purposes to protect, and assigns to it the first place 
on the list. The statute of 21 James 1, c¢. 3, from which the 
patent system of England has grown up, speaks only of ‘new 
manufactures.” Yet the Judges of that kingdom find a warrant 
in this limited expression for sustaining patents for an art, and 
even for the renewed discovery of an art that had been lost.— 
See the hot-blast case, Webster, p. c. 683, 717, and Mr. Web- 
ster’s note at p. 718, and the case ie gh patent, ibid. 736, 
anc the cases grouped in Hindmarch, 77, 102. 

Indeed, the author whose treatise we ston cited last, asserts 
with much emphasis, that it is the art, and nothing else, which 
is the characteristic subject of every privilege granted by a pa- 
tent under the statute, p. 92. And it may be noted, as not 
without interest, that in just accordance with the spirit of the 
English law cases, the English patents of Cooke & Wheatstone, 
Dav vy, and Hain, claim property in the arts, for which their 
meciianical devises are respectively adapted ; not indeed in so 
many words, but in language as unequivocal as that employed 
by Mr. Morse. 

Nor can we see that there is any reason of policy, which 
should deny protection to an art, while extending it to the ma- 
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chinery, or processes, which the art teaches, employs, and 
makes useful. Why should the type, or the ink, or the 
press itself, be dignified beyond the art, to which they minister 
in such humble subordination, and without which they are rub- 
bish ? Will you patent the new product, and the new elemental 
means, and the new process by which they act; and then de- 
bate whether you may patent the art? You have patented it 
already. 

We are aware, of course, that it has been held in some eases 
under the English patent law, that the art to be patented must 
have some reference to a manufacture. See Hindmarch, ut 
supra. But while such a deduction might be legitimate from 
the words of the statute of James, it would be obviously other- 
wise under the more liberal phraseology of our act of Congress. 
And even in England, it must be apparent to every one who has 
watched the progress of their patent system, that this limita- 
tion is practically disregarded already, and that it is to be re- 
pudiated so soon as it shall interfere with the protection of an 
important invention. 

Yet in truth, there are a few discoveries of practical moment 
to the daily concerns of men, even in the lapse of many years, 
that are not more or less directly connected with some depart- 
ment of manufacturing industry and skill. The convex lens; 
the steamboat; the iron road, on which cars are propelled by 
the friction of driving wheels; some of these may be so indi- 
rectly connected with manufactures, or rather they are associa- 
ted so intimately with the leading pursuits and interests and 
enjoyments of all of us, as to make it difficult to refer them to 
the category of a particular manufacture. Would it not be 
strange, if on this account, they were excluded from the bene- 
fits of the patent system. If we go back to the early story of 
our race, and mark the stages of its long and difficult advances, 
from language, the first exponent of thought, to letters, its first 
record, and from letters to printing, which first diffused letters, 
widely though slowly, among men; and from printing to the 
telegraph, the electric register of thought, spreading its fibres 
of sympathy over the intelligent world, and making it throb 
simultaneously everywhere, as with the pulsations of one heart ; 
who will say, that each transition between these great epochs, 
that signalise the moral and intellectual progress of mankind, 
should not be marked by a memorial as stately, as the first clip- 
ping of a cut-nail, or the compounding of a new variety of li- 
quid blacking? or that the men, t» whom we owe them, should 
not be dealt with as liberally, or at least as justly by the State ? 

2. The second general subject of Mr. Morse’s patent of 
1840 includes many particulars; all of them interesting and 
valuable in connection with the claim we have just been consid- 
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ing. ‘‘aken together, they give a practical form to his leading 
invention, and guard it from the imputation of being a mere 
abstract notion, a principle resting in idea. Taken singly, some 
of them appear to us to be new; as his alphabet, (claim 5,) his 
combined series, (claim 4,) by which the electric current from 
one battery, before entirely expending itself in its lengthened 
circuit, is made to set another battery in action, from which 
another circuit traverses to a battery still beyond—and so on- 
wards: his adaptation of clockwork to the recording cylinder, 
(claim 2,) and others, are only new, as they are elements of a 
novel combination. There is no proof before us, that any of 
the devices, which Mr. Morse has claimed in this patent, wheth- 
er as independent inventions or parts of a combination, are not 
really his as far as he has claimed them. It is unnecessary to 
discuss them in detail, for they are all substantially protected, 
as appliances of the art which is the great subject of his patent. 

Ii. The second patent of Mr. Morse is for what has been 
termed his Local Cireuit. ‘To understand the questions which 
arise upon this, it is necessary to refer back to the apparatus 
which he had patented before, and to explain in general terms 
its principle and modes of operation. I shall attempt to do this 
in popular language, without stopping to consider very careful- 
ly the varying niceties of scientific nomenclature. 

lt is well known that a current of galvanic electricity, while 
passing along a wire that has been wound spirally round a bar 
of soft iron, communicates to the iron a certain degree of mag- 
netic virtue, and that the iron loses this magnetic character 
again as soon as the electricity ceases to pass along the wire 
that surrounds it. It is also well known that the electric fluid 
may be passed along a wire of great length, and yet retain 
when at the farthest extremity of the wire, a sufficient degree 
of energy to impart this occasional magnetism to the iron, and 
to make it capable, for the time, of attracting any small body 
of iron that may be near it. If such a small body of iron be 
made to form the extremity of a nicely balanced lever, it is 
plain that while the one extremity of the lever is attracted to- 
wards the temporary magnet, the other extremity will be moved 
in the opposite direction; and if to this other extremity we af- 
fix a pencil or stylus, this will press upon whatever surface may 
be interposed in the way of its motion, and may either mark 
the surface, or, if it be of a yielding nature, indent it. It is 
plain also, that when the bar of soft iron ceases to be magnetic, 
in consequence of the electric fluid ceasing to pass around it, 
the lever will take its original position, and the stylus ceases to 
press upon the resisting surface. 

If’ now, we suppose that surface to be moved uniformly be- 
low the stylus, it is obvious that the surface will be marked with 
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a straight line, and that this marked line will be interrupted 
during any intermission of the electric current, so as to form a 
broken series of straight lines, or if the electric current passes 
and intermits in rapid alternation, a series of dots or points. 
These broken traces of the stylus, the lines and dots, constitute 
the «/phabet of Mr. Morse; a certain succession of either or 
a certain combination of the two being arbitrarily chosen to in- 
dicate a particular letter. 

The galvanic battery generates the electric fluid continuous- 
ly; whenever the two extremes or poles of the battery are con- 
nected with a suitable conducting medium; such as a metallic 
wire, water, or the earth itself; along which conductor, as it is 
called, the electric fluid may pass between one pole of the bat- 
tery and the other, thus performing what is termed an electric 

n~ f 

Let us now extend a continuous wire from one of the poles 
of the galvanic battery to a distant point; taking care that it 
shall not be intermediately in contact with the earth or with 
any other good conductor of electricity; and let us at a dis- 
tant point pass the wire in a spiral coil round a bar of soft iron, 
and thence lead it back again into the other pole of the battery, 
or avail ourselves of the earth itself as part of the circuit. It 
is obvious from what we have said before, that the electric fluid 
passing from the battery, along the wire, around the occasional 
magnet, and back to the battery—and then at appropriate in- 
tervals of time interrupted in its cireuit—will cause the stylus 
to make its trace of lines or dots, or in other words its alpha- 
betical record, at the distant station. 

It only remains, then, to devise a mode of interrupting and 
renewing at pleasure, the flow of the electricity ; breaking and 
closing the circuit, in the language of the experts. ‘This is done 
by dividing the wire near the battery, and then arranging a 
sim»le finger key, which, when struck or pressed upon by the 
finger, brings a short metallic conductor into intimate contact 
with the two ends of the divided wire, and thus restores the con- 
tinuity of the circuit while the pressure continues on the key. 
This may serve as a rude explanation of Mr. Morse’s Electro- 
Maenetic Telegraph, in its simplest form. 

it was found, however at an early period, that though the 
electric current was still appreciable after it had passed over a 
great length of wire, yet in traversing the very long circuits 
that were required to include distant telegraphic stations, it 
ceased to impart a sufficient degree of energy to the temporary 
magnet to work the stylus effectively. ‘To meet this difficulty, 
Mr. Morse resorted to the simple device of employing a series 
of batteries distributed over his line of telegraphic communica- 
tions, with as many shorter circuits, each operating, by means 
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of a magnet at its extremity, to control the movements of a 
small lever, that opened or closed the circuit of the battery be- 
yond. The last battery gave efficiency to the recording appa- 
ratus at the distant station. This formed the combined series 
of Mr. Morse’s first patent. 

It is easy to see that the intermediate magnets of the com- 
bined series, besides opening and closing the circuits, might be 
also made to act as recording magnets, by merely adapting to 
them the stylus with its appendages ; and that there would thus 
be as many stations of telegraphic communication as there were 
batterics and minor cireuits. But there still remained this ob- 


jection to the combined series, that it could only be worked in 


one direction, and that it was necessary, therefore, to have two 
complete lines of wires, with their batteries and magnets, in or- 
der to establish a reciprocating communication. 

To dispense with this duplication of machinery and expense 
was the object of Mr. Morse in the invention which is the sub- 


ject of his second patent. It had been found, that the magnet- 


ism excited by the electric coil was capable, at this end of an 
almost indefinitely extended circuit, of giving motion to a deli- 
cately adjusted lever, but that this was the apparent limit of its 
dynamic power. <A single wire might be employed then, with- 
out intervening magnets, by connecting it at the extremities with 
clectro-magnets, of great sensibility of mechanism, and employ- 
ing the force of those magnets merely to open short local cir- 
cuits, from which local cireuits the degree of magnetic energy 
adequate to the purposes of the recording apparatus could be 
derived. 

But the electric current, after passing over a long wire, does 
not exert a uniform dynamic energy. However carefully insu- 
lated at first, the wire becomes after a time more or less ex- 
posed to atmospheric action, and the fluid is more or less dissi- 
pated in consequence. The posts on which it is supported be- 
come conductors during storms of rain, and carry off the fluid 
to the earth. Under other circumstances, the electro-magnetic 
phenomena are exaggerated at the receiving station by atmos- 
pheric electricity from the regions through which the conduct- 
ing wire has passed. The batteries too do not always generate 
the fluid with the same rapidity. In a word, the current at the 
extremity of the circuit is irregular. 

And besides all this, it is found that the magnetism induced 
in"soft iron by the electric current, though truly occasional 
does not absolutely cease at the instant of breaking the circuit; 
but seems to linger in the iron for an appreciable interval of 
time afterwards, with an intensity, which, though slight, bears 
an apparent relation to the intensity of the current that induced 
it. This of itself would interfere greatly with the very rapid 
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operation of the telegraph, if the lever were left to withdraw it- 
self from the magnet, to which it serves as an armature, by the 
force of gravity alone. A small spring is therefore connected 
with the machine, of sufficient strength to overcome the attrac- 
tion of this lingering or continuous magnetic forces, but not 
sufficient to resist the attraction of the magnet when the circuit 
is closed. 

Now it is apparent, that under the varying circumstances that 
influence the magnetic energy at the further extremity of the 
circuit, the adjustment of this spring must not be uniform. If 
its tension were just that which would neutralise or barely over- 
come the continuous magnetism induced by an electric current 
of small intensity, it would not draw back the armature when 
the inducing current had been in greater force; and on the 
other hand, a stronger spring, adapted to the case of a power- 
ful current, would oppose a controlling resistance to the mag- 
netism induced by a feeble one. ‘The Adjustable Receiving 
Magnet, described in Mr. Morse’s second patent, meets perfect- 
ly the conditions of this difficulty, and enables the operator by 
the mere touch of a finger on an adjusting screw, to regulate 
the tension of the spring, and adapt his apparatus to the cir- 
cumstances of the moment. 

The Main Line, thus arranged, with its delicate receiving 
magnet and its short recording circuit at each extremity, made 
no provision for intermediate or collateral stations. But, as it 
had been found desirable in practise to distribute the batteries, 
in which the electric fluid was generated, over different parts of 
the line, so as to reinforce the energies of the current in its 
progress; it was almost an obvious suggestion to connect at 
these several points a receiving magnet of adjustable character, 
either with the main line or with the battery, forming part of 
it, and to attach to this receiving magnet a local registering 
circuit, or a branch circuit bending to one or more collateral 
stations. 

Such I understand to be Mr. Morse’s Local or Independent 
Circuit. His patent of 1846, as re-issued in 1848, claims it in 
these words : 

“The employment in a certain Telegraphic circuit, of a de- 
vice or contrivance called the Receiving Magnet, in combination 
with a short local independent circuit or circuits, each having a 
register and registering magnet or other magnetic contrivances 
for registering, and sustaining such a relation to the registering 
magnet or other contrivances for registering and to the length 
of cireuit of telegraphic line, as will enable me to obtain, with 
the aid of a main galvanic battery and circuit and the interven- 
tion of a local battery and circuit, such motion or power for 
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registering as could not be obtained otherwise without the use 
of a much larger galvanic battery, if at all.” 

That the local or independent circuit, as we have described 
it, and as it is more accurately and perhaps more intelligibly 
set out by Mr. Morse, in his specification, was original with him, 
cannot be seriously questioned. The devices referred to in the 
patents of Cooke and Wheatstone, and Davy, are at best im- 
perfect modifications of the combined series of Mr. Morse’s first 
patent ; one of them not improbably borrowed from it. The 
adjustibie receiving magnet, the indispensable and characteris- 
tic element of the local circuit patent, no one has claimed but 
himself. 

It is only to make the first approach to a controversy on this 
point, to prove to us that Professor Henry had as early as 
1828, made the intensity magnet, with which the scientific world 
is now familiar—of that he afterwards, and before Mr. Morse’s 
first application for a patent, had illustrated before his class at 
Princeton the manner in which one circuit could operate to hold 
another closed or to break it at pleasure—or that he had fore- 
secn the applicability of his discoveries to the purposes of a 
telegraph. The question is not one of scientific precedence; 
and if it were, this is not a forum that could add to or detract 
from the eminent fame of Mr. Henry. It is purely a question 
of invention applied in a practical form to a specific use ; and 
so regarded, it admits but of a single answer. 

In passing from the questions of originality and identity of 
invention that have been raised in the cause, without a more de- 
tailed review of all the testimony, there is occasion, perhaps, 
for an explanatory remark. Itis this: the decree of a Judge 
finds its appropriate and only justification in the facts proved 
before him, not in theories, however ingenious, or the less spec- 
ulative inferences of other minds; and where the essential facts 
of a case are as clearly established as they are here, it would 
be unprofitable as well as painful to discuss the particulars of 
variance between the witnesses. There is no place in which the 
evidence of scientific men upon topics within their own depart- 
ments of knowledge, is more to be desired than in this court, 
when sitting for the trial of patent causes; and the opinions 
also of such men, when duly supported by reasonings founded 
on ascertained fact, must of course be valued highly. But itis 
a mistake to suppose that, even on a question of science, opin- 
ion can be dignified here or elsewhere with the mantle of au- 
thority. Still less can we allow it to avail us here, when it 
assumes contested facts, or volunteers to aid us in determining 
the most important written instruments. 

These remarks are not dictated by a spirit of unkind or un- 
courteous commentary on the depositions before us. We know 
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that when opinion is active, it is not always casy to limit its 
range. There is besides very much of accurate scientific histo- 
ry, and of just and well guarded deduction from it, in these 
two volumes of exhibit. But it must be confessed also, that 
there is to be found here and there not a little of imperfectly 
considered dogma, as well as something of doubtfully regulated 
memory—and it has seemed to us, in this case as well as in 
some others, that the toil and expense and excitement of litiga- 
tion might have been moderated perhaps, if the appropriate 
tone and province of testimony had been more exactly under- 
stood by some of the witnesses. 

The objections which have been taken to the terms of the re- 
issue of Mr. Morse’s patent of 1846, may be answered by a sim- 
ple reference to that part of our opinion in which we have con- 
sidered the arguments of the same character that were urged 
against the patent of 1840. 

It is beyond controversy, that the Local Circuit Patent has 
beeninfringed upon at some of the stations of the Respondents’ 
line; and it is the opinion of the court, that it is also violated 
whenever the Branch Circuit of Mr. Roger’s is employed. We 
have not been able to see the asserted difference in principle 
between the two devices. Both are equally well described as 
Branch or as Local Circuits. They have the same purpose ; 
they effect it by the same instrumentality, even in appearance 
toa great degree; and they seem to vary only in this; that 
the one derives its electric fluid from a battery placed within 
the line of the main circuit; the other from a battery placed 
without it. The change may be for the better; or it may not: 
—if it be, it is patentable as an improvement; but it cannot 
be used without Mr. Morse’s license, until after his patent has 
expired. 

IIIf. The third patent is for the chemical telegraph. We do 
not propose to enter on the discussion of this. The subject of 
it is clearly within the original patent of Mr. Morse, if we have 
correctly apprehended the legal interpretation and effect of that 
instrument. We will only say, that we do not hold it to have 
been invalidated by the decision of the learned Chief Justice of 
the District of Columbia, on the question of interference. The 
form of the two machines before were not the same; and the 
leading principle of both having been already appropriated and 
secured by the Magnet Telegraph Patent of 1840, nothing re- 
mained but form, to be the subject of interference. 

The counsel for the complainants will be pleased to prepare 
for the consideration of the court, the draught of a decree in 
accordance with the prayer of their bill. 

Counsel for complainants—Hon. Amos Kendall, Geo. Gif- 
ford, St. George T. Campbell, and Geo. Harding, Esqrs. 
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For Respondents—Wm. M. Meredith, R. H. Gillette, Wm. 
Schley, and Peter McCall, Esqrs. 

The counsel were directed to draw up a decree in accordance 
with this opinion. 


In the District Court of the United States for 
the District of Wisconsin. 


In Admiralty. 
DANIEL P. PUTNEY v. THE SLOOP CELESTINE. 


1. The statute of the State of Wisconsin, for the collection of demands against 
boats and vessels used in navigating the waters of the State, confers no lien. 
. This statute not creating a lien, the District Court of the United States has 
no jurisdiction in rem, at the suit of a domestic creditor against a domestic 
vessel in admiralty. 
8. Where the Courts of the United States and of the States have concurrent ju- 
risdiction, the Court, first having the thing in custody, by the service of pyo- 
cess, retains the jurisdiction thereof against subseqnent process from the 


other court. 


The opinion was delivered by Hon. A. G. MILtEr, Judge. 


This vessel was attached by the Marshal, in pursuance of 
process issued from this Court, upon the libel herein filed, pray- 
ing a condemnation and sale, to satisfy the demand of this li- 
bellant, for materials furnished and work done, in necessary 
repairs, at the port of Racine, within this District. 

The Sheriff of Racine county, without submitting himself to 
the jurisdiction of this court, filed his petition in the form of an 
answer, setting forth, that previons to the service of the process 
in this case by the Marshal, he had attached and reduced into 
his possession this vessel, by virtue of an attachment or warrant 
issued from a court of this State in the county of Racine, at the 
suit of one Thomas W. Secor, in pursuance of a law of this 
State for the collection of debts and demands against boats and 
vessels navigating the watersthereof. That the several demands 
of said Secor and of this libellant were contracted within this 
State; and that both these persons are citizens of this State; 
and that this vessel was built and is owned within this State.— 
He therefore prayed that this vessel be surrendered into his 
possession. ‘These facts were conceded by the parties at the 


trial. 
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Where, by the local law, a lien is given to material men for 
supplies, repairs and other necessaries furnished in a home 
port, it is a well settled doctrine of our maritime jurisprudence, 
that such lien may be enforced in the admiralty, by a suit 
inrem. The lien created by the State law is regarded as in its 
nature maritime, and is therefore recognized in courts of admi- 
ralty, and enforced by admiralty process. The principal rea- 
son or necessity for such lien is the better security of the mate- 
rial man—and it is a subject of local legislation, induced by 
local policy, and not absolutely necessary for the consideration 
of the national courts. The General Smith, 5 Wheat. 438 ; 
The St. Jago de Cuba, 9 id., 409; Peyroux v. Howard, 7 Pe- 
ters, 324; The Steamboat Orleans vs. Phebus, 11 id., 175; 
The Jerusalem, 2 Gall. 345; Davis vs. A New Brig, Gilp. Rep. 
473,487; Harper vs. The New Brig, id., 536. 


3? 


A lien at common law is a right in one man to retain that 
which is in his possession belonging to another, till certain de- 
mands of him in possession are satisfidd. Liens are also created 
by statute; such as the liens of judgment upon real estate. In 
maritime law, liens exist independently of possession or statute, 
and are either actual or constructive. In regard to domestic 
vessels, the lien of domestic creditors must be created by 


statute. 

The question, whether the law of this State, for the collection 
of demands against boats and vessels, confers a lien for the debts 
or demands therein specified, is here properly presented to this 
court. A similar question has been mooted in this court, and 
in the courts of other districts, in regard to this law, and simi- 
lar laws of other States. In the States of New York, Penn- 
sylvania and Maine, local laws exist, creating a lien in favor of 
material men and mechanics upon domestic vessels. In the 
statutes of New York and Maine, the lien is expressly conferred. 
By the Pennsylvania statute vessels are made liable and charge- 
able for materials and work in their construction until they sail 
or leave port ; and these demands must be first paid. Davis 
vs. A New Brig, Gilp. Rep., 473, 487; Harper vs. A New Brig, 
id., 536. The statute of this State is more general than any of 
those statutes. It provides that “every boat or vessel, used-in 
navigating the waters of the State, shall be liable for all debts 
contracted by the master, owner, agent or consignee thereof, 
on account of supplies furnished for the use of such boat or ves- 
sel, or on account of labor done or materials furnished by me- 
chanics, tradesmen or others in and for building, repairing, fit- 
ting out, furnishing or equipping such boat or vessel; for all 
sums due for wharfage or anchorage of such boat or vessel with- 
in the State; for all demands or damages accruing from the 
non-performance or mal-performance of any contract of af- 
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freightment, or any contract touching the transportation of per- 
sons or property entered into by the master, owner, agent or 
consignee of the boat or vessel on which such contract is to be 
performed ; and for all injuries done to persons or property by 
such boat or vessel.’’ ‘ Any person having a demand as afore- 
said, instead of proceeding for the recovery thereof against the 
master, owner, agent or consignee of a boat or vessel, may at 
his opiton, institute suit against such boat or vessel by name ;” 
by filing in the Clerk’s office a complaint against such boat or 
vessel by name, and obtaining therefrom a warrant command- 
ing the Sheriff to seize the boat or vessel mentioned. Justices 
of the Peace are also authorized to administer this law in cases 
within their jurisdiction. This law creates a liability on the 
part of boats and vessels navigating the waters of the State, to 
suits for the demands therein stated; and limits those suits to 
one year ufter the cause of action shall have accrued. Neither 
the term /ien. nor a term of like import, as chargeable, occurs 
in the statute. The laws of the States referred to create a 
lien for supplies, but this law extends to demands for dam- 
ages accruing from the non-performance or mal-perform- 
ance of contracts of affreightment, and contracts touching 
the transportation of persons and property, and injuries done 
persons or property by a boat or vessel. If the demands of 
the material man and mechanic were alone provided for, as in 
these other State laws, it would be proper to construe this stat- 
ute as favorably as possible for their protection; but their de- 
mands are in the same category with all the other causes of 
liability. 

It has always been the policy of the courts of this country to 
disceurage secret or uncertain liens, as prejudicial to the trans- 
fer of property, and to the interests of trade and commerce.— 
laws creating liens, either upon real estate or personal proper- 
ty, provide for their record, so that the world may be notified 
of them. There can be no doubt but the design of this statute 
was to provide additional means for the recovery of the several 
debts or demands therein specified ; but before I should go fur- 
ther and declare all such debts to be liens, I must be thorough- 
ly satisfied, both from the statute itself, and that the Legisla- 
ture had the power to enact such a statute. 

The State laws before alluded to limit the liens to the sailing 
of the boat or vessel, or to twelve days thereafter ; this law 
limits the commencement cf suit to one year after the cause of 
action shall have accrued. Those laws are correct in poticy, 
and can be administered without prejudice to any one. They 
are confined to domestic vessels, and domestic creditors, and to 
contracts on shore. Furnishing materials and doing work on 
domestic vessels are as notorious as the furnishing materials and 
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performing work in the erection of a building. This law does 
not stop here, but includes all boats and vessels used in naviga- 
ting the waters of the State, as well foreign as domestic; and 
also damages arising upon contracts of affreightment, and for 
injuries done by such boats or vessels to persons or property 
without regard to locality. Now, neither the policy of this law 
nor of the laws of the country, nor the understanding of the 
people, nor the interests of trade and commerce, favor a secret 
or unknown lien upon a boat or vessel for uncertain or unliqui- 
dated damages. A foreign boat or vessel may be used in navi- 
gating the watcrs of this State; but can the Legislature of the 
State create a lien on such boat or vessel before she enters a port 
of the State? This statute does not provide for bringing into 
court any lien-creditors ; nor that any such creditors may in- 
tervene for their interests; nor for any notice of the attach- 
ment; nor for the sale of the boat or vessel, so as to vest in the 
purchaser an unincumbered and indefeasable title thereto. It 
authorizes an order to sell the boat or vessel ; which order should 
be executed and returned in the same manner as executions.— 
And it further provides, that “ whenever an order of sale shall 
be made for the sale of a boat or vessel, with its tackle, apparel 
and furniture, the sheriff or constable shall have power to sell 
such part thereof, or such interest therein, as shall be necessary 
to satisfy the amount of the judgment rendered in favor of the 
plaintiff, and all the costs that may accrue. It is questionable 
whether the officer is authorized to sell more than an interest in 
or part of the boat or vessel, under this statute. It would be 
preposterous to allege, that under the statute, an officer could 
sella boat or vessel, with her tackle, apparel and furniture, 
worth thousands, upon an order of sale for a comparatively in- 
considerable sum; and that such purchaser should hold such 
boat or vessel clear of all liens. A lien given by the maritimé 
law is preferred toa bona fide purchaser without notice, and is 
even preferred toa claim of forfeiture on the part of the gov- 
ernment of the United States. The Bark Chusen, 2 Story Rep. 
456; The St. Jago de Cuba, 9 Wheat Rep. 409. In the ad- 
miralty, all persons having demands against boats or vessels, or 
interested therein, are permitted to intervene for their inter- 
ests, and are presumed to have notice of the proceeding; for 
this reason a sale in pursuance of a decree in the admirality 
confers upon the purchaser an indefeasable title against the 
world, discharged of all liens whatsoever. Not so under this 
statute. A purchaser of a boat or vessel or of a part of, or of 
an interest in, a boat or vessel, under this statute, is in no bet- 
ter condition in regard to liens given by the maritime law, than 
the original owner. The sale of a part, or of an interest in the 
boat or vessel is inconsistent with alien on an entire boat or ves- 
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sel. A lien enforced in the admirality requires the sale of the 
entire vessel, not of a part, or of an interest therein. 

As liens on vessels cannot be created by the laws of a State 
in cases of contract or torts, without the territorial limits, the 
exigencies of commerce required the summary process of the 
admiralty, in cases of steamboats and vessels afloat, or employ- 
ed in business of commerce and navigation on the lakes. For 
this reason Congress passed an act, extending the jurisdiction 
of the District Courts of the United States to certain cases up- 
on the lakes, or navigable waters connecting the same. This 
act was passed Fr ebruary 26, 1845, and confers quasi admiralty 
jurisdiction upon the Federal Courts of contracts and torts aris- 
ing in, upon, or concerning steamboats and vessels employed in 
business of commerce and navigation upon the lakes. This act 
was passed in pursuance of the power vested in Congress by 

sec. 8 of the constitution of the United States, to regulate com- 
merce with foreign nations and among the several States. The 
statute of this State, providing for the collection of debts against 
boats and vessels, was enacted in the year 1838 ; and was trans- 
ferred into the present revised statutes. As Congress had not 
conferred upon the Federal Courts the jurisdiction contemplated 
by the constitution, until the enactment of February, and as 
this was a territory, the statute may have been proper until 
that time, or even until the admission of this State into the 
Union; but whether it is now operative, or to what extent un- 
der the saving clause of the act of Congress of 1845, in regard 
to foreign vessels navigating the lakes, or demands aris- 
ing out of the State, is not to be determined at this time, this 
case not requiring a decision. I merely advert to the point to 
avoid any misunderstanding of this opinion. I shall merely re- 
mark that, generally, where the Constitution of the U. States 
confers power of legislation upon Congress, State laws become 
inoperative upon the legislation of Congress on the same sub- 
ject. And State laws have not extra- territorial operation or 
effect. The case under consideration is in regard to a domes- 
tic vessel and domestic creditors, which are proper subjects of 
State legislation. It is the duty of the State Legislature to 
enact for the control of property belonging to the State, and 
for the protection of the interests of the citizens of the State. 
From the examination here given of the present statute, I am 
well satisfied that it is entirely insufficient for these great pur- 
poses. The statute of itself, does not create a lien upon boats 
and vessels used in navigating the waters of this State, but the 
first lien or security cre eated or allowedis upon the service of the 
attachment. Such is the decision in the District Court of the 
United States for the Northern District of New York, upon a 
similar statute of the State of Ohio. The Velocity, Law Rep., 
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volume 3, new series, No. 2. The Globe, volume 3, new series, 
No. 10. 

It is clear that the State Court had jurisdiction, full and com- 
plete, of the proceeding referred to, and that this vessel was 
rightfully and legally attached by the Sheriff of Racine county 
before the filing of the libel or the service of the monition in 
this case. If, as has been shown, the State law had created a 
lien, whereby this Court can acquire jurisdiction by admiralty 
process iv rem, then there would be concurrent jurisdiction in 
both courts; and in that case the right to maintain the juris- 
diction must attach to that tribunal, which first exercises it and 
takes possession of the thing in litigation. In order to avoid a 
clashing of jurisdiction this course is indispensible, and has been 
enforced in the national courts in numerous instances. The 
authority of the Sheriff to attach, and right to hold this vessel, 
by virtue of the process in his hands, cannot be questioned.— 
This vessel was in the custody of the law, and the Marshal had 
no right to remove it from the possession of the Sheriff. In such 
cases the Marshal or Sheriff should either retain the process un- 
til the first case is disposed of, or should return it not served, 
on account of a previous attachment or levy, so as to avoid con- 
flict of jurisdiction. The proceeding in the State Court is in 
the nature of a suit in rem, and the necessary result of such 
proceeding or suit, is, that the thing in litigation is in the cus- 
tody of the law. It must necessarily be in the possession or 
under the control of the court, and the court has a right to or- 
der it to be taken into the custody of the law. 

The Ship Robert Fulton, Paines C. C. Rep. 620. Jennings 
vs. Carson, 2 Peters Cond. Rep. 1. Peck vs. Jennees, 7 How- 
ard 612. This, though, is not applicable to the case of the 
paramount right of a libellant to enforce a maritime lien, in 
preference to an attachment or execution against the owner of 
a vessel for a simple debt. 

The attachment of property, by an officer, presupposes a 
right to take the possession and custody of that property, and 
to make such possession and custody conclusive. If the officer 
attaches upon mesne process, he has a right to hold the posses- 
Session to answer the exigency of the process. If he levies 
upon an execution he is bound to sell according to the command 
of the writ. In Hagan vs. Lucas, 10 Peters 400, the Sheriff 
had levied an execution on personal property, which was sub- 
sequently levied on by the Marshal. Mr. Justice McLuay, in 
delivering the opinion of the court, says:—* the first levy, 
whether it were made under the Federal or State authority, 
withdraws the property from the reach of the process of the 
other. Under the State jurisdiction, a sheriff, having execu- 
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tions in his hands, may levy on the same goods; and where 
there is no priority, on the sale of the goods, the proceeds should 
be applied in proportion to the sums named in the executions. 
And where a sheriff has made a levy, and afterwards receives 
executions against the same defendant, he may appropriate any 
surplus that shall remain after satisfying the first levy, by the 
order of the court. But the same rule does not govern, where 
the executions, as in the present case, issue from different juris- 
dictions. The marshal may apply moneys, collected under sev- 
eral executions, the same as the sheriff. But it cannot be done as 
between the marshal and the sheriff. Amost injurious conflict 
of jurisdiction would be likely, often to arise between the fed- 
eral and the State courts, if the final process of the one could 
be levied on property which had been taken by the process of 
the other. The marshal or the sheriff, as the case may be, by 
a levy, acquires a special property in the goods, and may main- 
tain an action for them. But if the same goods may be taken 
in execution at the same by the marshal and the sheriff, does 
this special property vest in the one, or the other, or both of 
them ¢ No such case can exist; property once levied on remains 
in the eustody of the law, and it is not liable to be taken by 
another execution, in the hands of a different officer, and espe- 
cially by an officer acting under a different jurisdiction.” This 
opinion is reiterated in Brown vs. Clark, 4 Howard 4. In Knox 
vs. Smith, 4 Howard 298, the property levied on by the mar- 
shall was taken from his possession by the sheriff, upon an in- 
junction and process from a State Court, similar in effect to a 
writ replevin, at the suit of a third person claiming, under a 
deed of trust. A bill filed in the Chancery side of the United 
States Court, to set aside the sheriff’s levy, was not sustained 
because there existed a plain remedy at law. The marshal 
might have brought trespass against the sheriff, or applied to 
the court of the United States for an attachment. In Peck vs. 
Jenness, 7 Howard 612, an attachment was issued from the 
State Court and served, which, according to the laws and prac- 
tice of the State of New Hampshire, was a lien on the goods 
attached. The defendants in the attachment afterwards ob- 
tained a discharge under the bankrupt law, and their assignee 
claimed the goods previously attached. Mr. Justice Grier, in 
the opinion says: “It is a doctrine of law too long established 
to require a citation of authorities, that where a court has ju- 
risdiction, it has a right to decide every question, which occurs 
in the cause, and whether its decision be correct or otherwise, 
its judgment, till reversed, is regarded as binding in every other 
court; and, that where the jurisdiction of a court and the right 
of a plaintiff to prosecute his suit in it, have once attached, that 
right cannot be arrested or taken away by proceedings in an- 
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other court. These have their foundation not merely in com- 
ity but in necessity. | For if one may enjoin, the other may re- 
tort by injunction, and thus the parties be without remedy ; be- 
ing liable to a process for contempt in one if they dare to pro- 
ceed in the other. Neither can one take property from the 
custody of the other by replevin or any other process, for this 
would produce a conflict extremely embarrassing to the admin- 
istration of justice. In the case of Kennedy vs. The Earl of 
Cassilis, Lord ELpon at one time granted an injunction to re- 
strain a party from proceeding in a suit pending in the court 
of sessions in Scotland, which, on more mature reflection he 
dissolved ; because it was admitted, if the Court of Chancery 
could in that way restrain proceedings in an independent for- 
eign tribunal, the Court of Sessions might equally enjoin the 
partics from proceeding in Chancery, and thus they would be 
unable to proceed in any court. The fact, therefore, that an 
injun.t on issues only to the parties before the court and not to 
the court, is no evasion of the difficulties, that are the necessary 
result of an attempt to exercise that power over a party who is 
a litigant in another and independent forum.” ‘ihe District 
Court was not permitted to oust the State Court of its jurisdic- 
tion and custody of the property attached. In the case of Slo- 
cum vs. Maybery, 2 Wheat., 1, (4 Cond. Rep., 1,) replevin was 
sustained in the State Court against a revenue ofiicer, by the 
owner of goods that were seized without process, and were not 
such goods as were authorized by law to be seized; as the com- 
mon law tribunals of the United States were closed by law 
against such remedies, they being cognizable alone in the Ad- 
miralty. But in this case and in Gelston, et al. vs. Hoyt, 3 
Wheat., 246, it is determined that an action will not lie against 
the seizing officer in any common law tribunal until a final de- 
cree is pronounced in the Admiralty upon the proceeding in 
rem. In the former case, Marshall, C. J., remarks that—‘* The 
judiciary act gives to the Federal Courts exclusive cognizance 
of all seizures made on land or water. Any intervention of a 
State authority, which, by taking the thing seized out of the 
possession of the United States, might obstruct the exercise of 
this jurisdiction, would unquestionably be a violation of the act; 
and the Federal Court having cognizance of the seizure, might 
enforce a re-delivery of the thing, by attachment or other sum- 
mary process against the parties, who should divest such a pos- 
session. The party supposing himself aggrieved by a seizure, 
cannot, because he considers it tortious, replevy the property 
out of the seizing officer, or of the court having cognizance of 
the cause.”” This being an action which takes the thing itself 
out of the possession of the officer, could not be maintained in 
a State Court, if, by the act of Congress, it was seized for the 
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purpose of being proceeded against in the Federal Court.” 

Goods or vessels attached or levied on, in pursuance of process 
issued from a court of competent jurisdiction, are thereby re- 
duced into the custody of the court for the purpose of being 
proceeded against in satisfaction of the process, or of the debt 
or demand of the plaintiff or libellant, and cannot be taken from 
the possession of the officer making such attachment or levy, 
upon process emanating from another and different tribunal. 

In all cases of concurrent jurisdiction, the court which first 
has possession of the subject must determine it conclusively, 
Smith vs. Mellver, 9 Wheat. 532, (5 Cond. Rep. 662.) The 
party at whose suit property is attached, has a constitutional 
and legal right to the law of the court issuing the process. If, 
acc: ording to the law of the court issuing the process, the prop- 
erty att: ached is found to belong to the “defendant, the plaintiff 
claims from that court, through its officer, satisfaction of his 
demand out of that property. A court of another government 
and different jurisdiction cannot interpose between that plaintiff 
and the property attached, and transfer the legal possession, or 
vest the legal title in a third person, or assume the exclusive 
custody or disposition of the property. When a party issues 
his process and attaches property, he is presumed to know his 
right to do so, according to the law of the court in which he 
becomes a suitor; and that court is bound to dispose of his 
cause according to its law. But to compel a suitor in one court 
to follow the property attached into the forum ofa different 
government and there contend for satisfaction of his demand 
according to its law and rulings, would be a grievance and an 
abuse not to be tolerated; w ould create a serious conflict of ju- 
risdiction, which should always be avoided by well regulated 
courts and all good citizens. Goods and chattels in the pos- 
session of a defendant are liable to attachment or levy, and 
when attached or levied they are in custody of the law, and 
control of the court ; and must there remain either in substance 
or by the substitution of a bond or security according to the law 
and practice of the court, until the subject be conclusively de- 
termined. 

A court may allow subsequent and additional attachments and 
levies on the same property by its own officers; and may per- 
mit goods attached or levied by one officer to be replevined by 
another officer, for it still retains control of the several writs, 
and the custody of the goods, either in kind or by the substitu- 
tion of a bond in replevin, upon the service of the writ. But 
this cannot be done by different andindependent courts. Either 
one or the other must have custody of the goods—both courts 
cannot have it: nor can the officers of both have the possession 
of them. It is altogether a mistake to suppose, that a party 
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may claim goods in the custody of the law, and transfer them 
into the custody of another court, on the plea that he has a de- 
mand against them, or that they have been wrongfully taken 
from him. He must submit his case to the consideration of the 
court having custody of the goods, or wait until a final disposi- 
tion be made of them, as in the case of conflicting executions. 
In De Wolf vs. Harris, 4 Mason’s C. C. Reports 515, replevin 
was maintained, in the Circuit Court of the United States, 
against the Marshall for goods seized by him. 

A State Court has no authority to enjoina judgment or exe- 
cution, or restrain a party ina Court of the United States; 
neither can the United States Court interfere with proceedings 
or suitors in the State Courts. McKimm vs. Voorhees, 7 Cranch 
279; 3 Story on the Constitution, §§ 1751, 1752. The United 
States vs. Peters, 5 Cranch, 115. McClung vs. Silliman, 6 
Wheat. 598. Exparte Don, 3 Howard 103. Diggsand Keith 
vs. Wolcott, 4 Cranch 179. Exparte Cabrera, 1 Wash, C. C. 
Rep. 252, and many other authorities. Injunctions being spe- 
cially granted, on consideration of a bill, upon notice and hear- 
ing, are not so likely to prejudice a party or embarrass a judi- 
cial proceeding, as an attachment, execution or replevin, which 
are issuable by the clerk upon an affidavit or praecipe. Nor 
may it work so much injustice by merely restraining the action 
of a party for a time, as the other writs, which in their nature 
sweep from him his secured lien. Upon the writ of attachment 
the officer attaches goods and retains them in possession to sat- 
isfy the plaintiff’s demand, or delivers them to the defendant 
on his bond. Upon an execution the officer makes sale—upon 
replevin he delivers the goods to the plaintiff on his giving bond 
for a return or the value with damages, without any judgment 
of a court on the question of title or any inquisition by the of- 
ficer, or writ de proprictata probanda. The party or person 
obtaining possession by process of law has the legal possession. 
The possession of the party served with the process is trans- 
ferred to him, and the security of the original plaintiff in the 
goods is gone. Lowry vs. Hall, 2 Watts and Sergt. 129, Mor- 
ris vs. De Witt, 5 Wend., 71. 

The pendency of a replevin in a State Court to settle the 
right of property in a vessel is a bar to a libel in the admiralty 
to settle the same right between the same parties; not techni- 
cally a bar as a plea of lis pendens, but effectively so to pre- 
vent conflict of jurisdiction. Tyler vs. The Royal Saxton, Wal- 
lace J., C.C. Rep. 311. And an attachment of the debt by the 
process of a State Court, after the commencement of the suit 
for the recovery of that debt in a court of the United States, 
cannot affect the right of the plaintiff to recover in the suit. 
Wallace vs. McConnell, 13 Peters 136. Campbell vs. Emerson, 
2 McClean, C. C. Rep. 30. 
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he government of the United States and of the several 
States are sovereign and independent within their respective 
limits as prescribed in their several constitutions. Equally so 
are the courts of the respective governments independent of 
each other. One court has no power to supervise, or enjoin, 
or interfere with the proceedings of the other; excepting where 
authorized in pursuance of provisions contained in the constitu. 
tion of the United States; in cases of decisions in State courts 
against the constitution, or a treaty, or law, or authority, or offi- 
cer of the United States; and in the removal of causes to the 
Circuit Courts or District Courts having circuit court powers, 
by aliens or non-resident defendants ; and where citizens of the 
same State claim lands under a grant from another State. 

I Lave investigated this case sufficiently to satisfy my mind, 
that this court has no jurisdiction in Admiralty; and that if it 
had, this vessel being previously attached by the sheriff of Ra 
cine county, and in the custody of the law, could not be subse- 
quently attached by the Marshal. It is thereupon ordered, that 
this libel be dismissed, and that the Marshal return this vessel 
to the possession of the Sheriff of Racine county. 


Court of Common Pleas. Philadelphia County. 


LEECH vc. LEECH. 
[Before Judge Erne and Jury. Saturday, October 25, 1851. 


This was a feigned issue to test the validity of the will of 
Charles Leech, deceased, who was about eighty-three years of 
old when he died, and had been eccentric in his habits for many 
years, if not always, being exceedingly suspicious, believing in 
witchcraft, and fancying that somebody had a design to poison 
him. Ie was never married but had a natural son, and lived almost 
entirely alone in his extreme oldage. Several years ago he madea 
will, in which he bequeathed his property toa family with which 
he was intimate, but not related by blood, cutting off his natur- 
al son, and his brother’s children. A neighbor who was fre- 
quently entrusted by him to manage his business, with others, 
remonstrated with him upon the injustice of such a disposal of 
his property; reminded him that he had acknowledged his son, 
and pressed upon him the moral obligation of providing for him, 
and giving him the bulk of his property. The testator confess- 
ed that he was not satisfied with what he had done, and finally 
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made another will, devising his property to his son. This will 
was offered for probate after his death, when a caveat was filed 
by his nephews, denying the validity of the will, on the ground 
that it had been obtained by undue influence, and that, when it 
was made, the testator was not of sound, disposing mind. 

On the trial of the cause, a large number of witnesses were 
examined on both sides, touching the mental capacity of the 
testator at the time of making his will. The physician who at- 
tended him in his last sickness, was one of the witnesses, and 
testified that the old gentleman was extremely feeble in body, 
from disease and age, but that he appeared to be of sound mem- 
ory and disposing mind. He, the witness, spoke to him first 
on the subject of his disease, and, when he saw that it would be 
dificult if not impossible to improve his health, he admonished 
him on the necessity of preparing himself for another world. 
The doctor said he conversed intelligently and rationally on 
this subject. 

The following charge to the Jury was then delivered by 
Jupar Kine. 

Gentlemen of the Jury:—The senior counsel for the party 
impeaching the validity of this will has taken occasion to re- 
mark, though in no respect offensively, upon what he supposes 
mypeculiar sentiments as to the sanctity of last wills, and the 
impolicy of lending too readily an ear to the complaints of rel- 
atives, seeking to nullify them, through the action of this Court, 
which posesses exclusive jurisdiction over this important subject 
so far as respects personal estate. He has contrasted my opin- 
ions with those regulating the administration of other Courts of 
the Commonwealth, and seems to doubt, whether results as fa- 
vorable to the community have flowed from them as I must have 
had in view when asserting them. 

About to retire to private life, after twenty-seven years of 
public service on this bench, and now for the last time to ex- 
plain to a jury my views on the principles and policy ef this 
important branch of jurisprudence, I must naturally feel a deep 
anxiety, that the doctrines heretofore inculcated by me, have 
been sound and practical—such as have advanced public justice 
maintained private rights, and promoted family concord. 

I cannot but be sensible that a long and uniform course of 
adminstration on a subject so deeply affectivg personal feelings, 
as well as private interests, cannot fail to have had an influence 
for good or for ill on the community. Yet at this, the almost 
final moment of my public career, I am satisfied with the retro- 
spections of the past, and feel assured, that a system that has 
for its base the discouragement of weak and frivolous assaults 
on last wills must have worked beneficially ; in suppressing fam- 
ily feuds which only increase in intensity and bitterness from 
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public exposure; and in arresting family litigation, which rarely 
fails to extinguish family affection. Too great facility given to 
the discontented and dissatisfied, desirous of impeaching last 
wills, invites to such experiments; which, whether successful or 
otherwise, are sure to leave behind family discords and _hostili- 
ities, between those whom the laws of nature, the precepts of 
religion, and the interests of society, require to live in un:ty. 

When men are, however, taught by the steady action of courts 
that wills are sacred things; that the privilege secured by the 
laws to the citizen to dispose of his property by will as to him 
shall seem just, is estimated by the tribunals among the dearest 
of social rights; assaults on such instruments will be made with 
with caution, and controversies between relatives averted, which 
would, if entered into, lead to separations and estrangements 
alike detrimental to their interests and subversive of their hap- 
piness. 

Hence it has ever been a sentiment under which I have uni- 
formly acted, that he who comes into a court of justice seeking 
to nullify a last wiil and testament, executed with all the forms 
and proved in the manner required by law, has on hand a most 
serious task. And that courts and juries, in determining be- 
tween litigant parties in such controversies, have a duty to per- 
form peculiarly calling for intelligent deliberation, disciplined 
judgment, and dispassionate decision. 

With the motives that have led to the disposition of his prop- 
erty by a testator, competent and uninfluenced; with their 
abstract propriety, or wisdom, courts and juries have nothing 
to do; except so far as these considerations may shed light on 
the question, whether the paper propounded as a will is the true 
expression of the wishes of the testator. If courts and juries 
should decide on the validity or invalidity of wills, simply ac- 
cording to their own notions as to what they ought to be, the 
privilege secured by law to the citizen to dispose of his proper- 
ty by will would be “as sounding brass a tinkling cymbal.” 

The motives which have led to a particular disposition of his 
property by a testator, often reside in his own breast, and are 
inaccessible to others. That disposition which on its face may 
seem strange and harsh, may and often is, the natural result 
of the circumstances under which it has been made—circun- 
stances within the testator’s own exclusive knowledge, and with 
which he has not seen fit tomake the world cognizant. Should 
courts and juries enter into such a sea of speculative inquiry, 
then navigation would be prosecuted without guiding chart, or 
directing compass, and continually end in disastrous shipwrecks. 

Hence, in such investigations as the present, Courts confine 
themselves to the inquiries, whether an instrument propounded 
as a last will and testament is executed in the manner prescribed 
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by the statute ; whether it contains the true and free expression 
of the testator’s wishes, unconstrained by force, and uninfluenced 
by fraud ; and whether, at the time of its execution, he posessed 
the testamentary capacity requisite to execute such an instru- 
ment. In most cases the question in issue is that of the testa- 
mentary capacity ;—and this is emphatically the question here. 

There are few subjects coming before courts of law, that 
ought to be better understood by the general community, than 
what is meant in our courts by the phrase “testamentary ca- 
pacity.” And yet there are none in which the public is more 
in error. The prevalent idea is, that in order to constitute 
“testamentary capacity,’ the intellect of a testator should be 
in the most perfect state of integrity, and possess all its original 
force and vigor. 

This, however, is an erroneous view of the subject. If such 
were the requirements of the law, few wills would stand a test 
sosevere. A superstitious dread of executing such instruments: 
atimid fear that such execution may be the immediate precursor 
of death, leads to postponement and delay. And it continually 
happens that the final disposition of a man’s estate, by his last 
will, is the last business act of his life. One who is enfeebled 
and exhausted by the pains and sufferings of a mortal disease, 
and whose mind is agitated by the hopes and fears of eternity, 
can hardly be said to have his intellect in a perfect state of in- 
tegrity. And yet a large portion of wills are made under such 
circumstances, and are every day sustained in courts of justice. 
A disposing mind and memory, in the view of the law, is one 
in which the testator is shown to have had, at the making and 
execution of a last will, a full and intelligent consciousness of 
the nature and effect of the act he was engaged in; a full 
knowledge of the property he possessed; an understanding of 
the disposition he wished to make of it by the will, and of the 
persons and objects he desired to participate in his bounty.— 
The wills of the aged and infirm are alike good, although, when 
compared with their condition in the vigor of life, the minds of 
such testators may seem relatively enfeebled; provided they 
are shown, at the making and execution of such wills, to possess 
such disposing minds as I have just defined to you. 

Even the will of a maniac is good, provided it has been made 
during a lucid interval; during a time in which his mind has 
been restored to healthy though temporary action. The party 
however setting up such a case must establish clearly the exis- 
tence of the lucid interval during which it has been made. For 
general testamentary incapacity once shown is presumed to 
continue until the fact of temporary capacity is established by 
convincing proofs. 

Testamentary incapacity does not necessarily suppose the 

VoL. XI.—Nno. 4. 








— Awe ge SL ee a rt 





AMERICAN LAW JOURNAL. 


[Leech cv. Leech.] 


existence of insanity, properly so called. Weakness of intel- 
lect, from extreme age, from great bodily infirmity, or from 
intemperance, to the extent of disqualifying a testator from 
knowing and appreciating the nature, effect and consequences 
of the act he is engaged in, is as much testamentary incapacity 
as raving madness. If from any cause an alleged testator is so 
enfeebled in mind as to be incapable of knowing the property 
he possesses ; of appreciating the effect of any disposition made 
by him of it; and of distinctly understanding to whom he in- 
tends to bequeath it ; he is without the testamentary capacity 
required to make a valid will. 

A monomanical delusion inveterately entertained by a testa- 
tor against one who would otherwise have been the natural 
object of his bounty, and shown to be the reason which has ex- 
cluded him from it, and to have had no other existence except 
in the distempered imagination of the testator ; would invalidate 
a will made under such influences. And for the very plain 
reason; that a will made under the suggestions of such an in- 
sane delusion, is not what the law requires a will to be, the 
product of a mind capable of reasoning rightly. For although 
the law recognizes the difference between general and partial 
insanity, yet if a will has been made under the influence of such 
partial insanity, and as the product of it, it is as invalid as if 
made under the effects of an insanity never so general. 

Eccentricities of conduct, absurd opinions, or belief in things 
appearing to us extravagant, although they may be and are 
evidences of testamentary incapacity, do not constitute it nee- 
essarily and in themselves. A man may believe in witches and 
witchcraft, as it seems this testator did, or like him, he may 
have believed his health to have been permanently affected by 
slow poisons surreptitiously administered to him, and yet be 
competent to make a will; where such a will is not shown io 
have some connection with such absurd opinions or extravagant 
belief, and where the mind is shown to be in other respects 
sound and vigorous, and the judgment intelligent and clear.— 
This testator was upwards of cighty-three years old when he 
died, and consequently received his early impressions, when the 
belief in witches and witchcraft still lingered among persons of 
a much higher social position and of much better education than 
himself. Colonial America either inherited from the mother 
country, or received from the emigration of continental Europe, 
this absurd notion. The extravagance in this respect of our 
sister colonies of New England, though noted then as now, for 
superior intelligence, relatively speaking, fills a dark and bloody 
page in the annals of human folly and fanaticism. Pennsylva- 
nia did not so far escape the general contagion, as to make it 
very surprising that a man in the condition of life occupied by 
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the testator, born before the American Revolution, should have 
participated in it. 

It is said that undue influences were exercised over this tes- 
tator to induce him to make this will, and that a will so produced 
is invalid. The phrase “‘undue influence,” though a technical 
one, wants precision. We can perhaps better define it by say- 
ing what it is not than what it is. Kindness, attention, care 
and devotion, manifested to a testator are not the undue influ- 
ences oVer him, such as would invalidate his will. Nor will fair 
solicitations by a party in whose favor it is made impeach it. 
The undue influences contemplated by the law as adequate to 
invalidate a will, may be said to consist in the employment of 
force or fraud against a testator, and by the means thereof de- 
prive him of his power of free agency. Under the head of 
undue influence may be placed that class of cases in which a 
testator has been induced to exclude from his bounty, individu- 
als who would otherwise have been the subject of it, in conse- 
quence of fraudulent representations, made to him, with the 
object of producing that result, and actually producing it. As 
if a father is shown clearly to have disinherited his child, by 
reason of false representations, imposed on him as true, of his 
unworthiness of conduct and character—a will made under such 
undue influences would be null. 

Although a will fully established by competent proofs is not 
to be repudiated, simply because we may doubt as to the wisdom 
or expediency of its bequests, yet its bequests may be invoked 
as reflecting light on tne question of testamentary capacity.— 
If such bequests are rational, probable and consistnt, such as 
the testator in a state of undoubted mental soundness would 
probably have made, they may be considered in connection with 
other proofs brought to establish mental capacity. A reverse 
state of things will have its influences to impeach that capacity 
in connection with other and direct proofs tending to the 
same result. 

Although incidentally other grounds for impeaching this will 
have beeh brought in view, yet the brief question for your de- 
cision is the testamentary capacity of the testator, not before, 
nor after, but at the actual time of its execution. What con- 
stitutes this testamentary capacity has been defined to you by 
the Court, as have all the other principles supposed to be in- 
volved in the decision of the cause, and apply to them the 
principles expounded for your government. 

The Judge then summed up the facts very fully, showed their 
application to the principles expounded by him, and finally left 
the cause to the jury. 
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District Court of Philadelphia. 


WILLIAM MORGAN v. WILLIAM NOUD. 


The defendant is not entitled to the benefit of the exemption of $300 under the 
act of 9th April, 1849, in the case of a sale on a levari facias on a mortgage 
of real ostate. 


The opinion of the court was delivered by Suarswoop, Pres- 
ident :— 

The question presented on this motion is simply whether, in 
case of a sale on a levari facias on a mortgage, the defendant 
is entitled to the benefit of the exemption of $300, provided by 
the act of April 9, 1849. The claim of the defendant does not 
fall within the words of the act. It is not a levy and sale upon 
judgment obtained upon contract. There is no levy—there is, 
in strictness, no judgment obtained upon contract. By the 4th 
section it is provided that where a defendant has elected to re- 
tain a part of the real estate divided and appraised by the sher- 
iff ’s inquest, the plaintiff shall be entitled to have his writ of 
venditioni exponas, as in other cases, to sell the residue of the 
real estate as in other cases. This provision authoritatively 
fixes the kind of judgment and kind of proceeding, upon which 
the exemption was intended to be allowed. It could be applied 
no more to this case than the proceedings upon a mechanic's 
lien. 

The proviso of the 3d section that it shall not be construed to 
affect or impair the liens of bonds, mortgages or other contracts 
for the purchase money of the real estate of insolvent debtors, 
by excepting this species of mortgage does not necessarily imply 
that the liens of all other mortgages are included. It is plainly 
used as a particular in a class, the whole of which without re- 
gard to the form of the security, was for obvious reasons not 
intended to be embraced. The reason and the spirit of the act 
in excluding this class, is in favor of the construction, which 
also excludes mortgages. The mortgager has a special lien, 
and he may enforce it in Pennsylvania by an ejectment against 
the mortgager in which proceeding it cannot be pretended that 
there could be any claim for the $300 exemption ; and in case 
of a proceeding upon a mortgage against a terre tenant, who 
had bought subject to the mortgage, if the terre tenant could 
claim the exemption, it would be that much money taken out of 
the poekets of the morgagor from whom he bought, and who 
would remain personally liable. And it would not be pretend- 
ed that the mortgagor, though nominally a defendant, could set 
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up any claim upon the proceeds of what had ceased to be his 
property. In short, it is very plain, that the Legislature meant 
by judgments upon contracts—judgments upon personal con- 
tracts—and that exemption can no more be claimed upon a 
levari facias upon a mortgage, than it could be upon a habere 
facias possessionem or an ejectment. 


United States Circuit Court. 


Turspay, November 11. 
[ Before the Hon. R. C. Grier, and the Hon. Tuomas Inwin.] 


HAYS v. HEIDELBAUGH. 


James S. Craft, Esq., of Pennsylvania, complainant, vs. Je- 
dediah H. Lathrop, of Virginia, respondent. 
In Equity. Bill of Peace, praying 


Injunctions, fe. 


The bill recites the title and possession since 1854, of one 
hundred and fifty acres of land, part of the city district of Pitts- 
burg, conveyed to Craft by James Ross, Esq.; the institution 
of an ejectment in 1842, by Joel Payne and Sarah his wife, 
(she being one of the daughters of Steel Semple, Esq., dec’d.,) 
in which, verdict and judgment for said Craft were affirmed by 
the Supreme Court, VII. Watts and Sergeant, 458, who held 
that that the title of Steel Semple had been fully vested in 
said Ross by sheriff’s sale, and in said Craft, his vendee. 

Also, a second ejectment by said Payne and wife, and Wil- 
liams, et al., the co-heirs of said Semple, brought in 1847, in 
the same court and with the same result, and a second aflirm- 
ance by the Supreme Court, in which the sheriff ’s sale under 
waich plaintiffs claimed, was pronounced legally fraudulent and 
void. 9 Barr, 203. 

Third. A third ejectment in 1848, in the Circuit Court U. 
S., on the same title, transferred to Jedediah H. Lathrop, (the 
present respondent,) in which, after a full trial before Judge 
Grier, and the expression of his opinion adverse to the claim of 
the plaintiff, he suffered nonsuit. 

Fourth. A fourth ejectment in 1850, in the same court now 
pending, complainant prayed that said fourth ejectment be 


stayed and the prosecution of it, or of any other, perpetually 
eninimod Ke. 
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The defence set up was, that there has been but one verdict 
and judgment under the statute of Pennsylvania. 

The opinion of the court, pronounced by Mr. Justice Grier, 
held that the inquiry should be not what remedy existed in 
Pennsylvania for the complainant, or whether he had shown a 
statute bar against the claim, (for if he had, he need not resort 
to a court of equity,) but whether he has shown a case entitling 
him to relief from a court of chancery, having full power to ad- 
minister equity. 

Has the complainant so satisfactorily established his title at 
law, as to invoke the aid of this court to suppress and prevent 
further litigation of the same question ? 

The court decided this enquiry in the affirmative, having in- 
vestigated the history and grounds of the previous decisions, 
and determined that the complainant is entitled to the relief 
prayed for. 

1st. Because his title as against the respondent has been 
thrice tried at law, and decided in his favor—twice by the Su- 
preme Court of Pennsylvania, and once by this court. 


2d. Because the judgment of the Supreme Court of Pennsyl- 
vania affirming the title of complainant, and adjudging the 
deed under which plaintiffs claim to be void, has been made the 
foundation of a settlement in chancery, and its correctness ac- 
knowledged by the grantor of such void title, and his pretended 
assignees, under whom respondent claims. 


3d. Because such grantor, by the proceedings recited, is 
estopped from settlng up a claim to the land as his own, or af- 
firming the validity of the title to him, and the respondent in 
setting up such claim, is making a fraudulent use, or rather 
abuse, of an assignment purposely drawn to them in such form 
as to show that their grantor had no claim to this property, and 
did not consider himself as transferring any. 


4th. Because this court fully concur in the correctness of the 
decisions at law on the title in question. 

The court do therefore order, adjudge and decree— 

That the ejectment now pending on the law side of this court 
be enjoined, and proceedings therein stayed, at respondent's 
costs, and that he be enjoined from commencing any other eject- 
ment against said complainant &c., under any title vested in 
him at the time of bringing said suit; and 

That said respondent deliver into this court, to be cancelled, 
all the deeds under which he has set up any title. 

That he release to said Craft all the title to which he pretends 
under the deeds described within thirty days, or in default there- 
of, that Henry Sproul, Esq., be appointed master and commis- 
sioner of this court to make the said deed, which is to be duly 
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recorded, and all the costs of this suit, and of said releases and 
recording, to be paid by respondent. 

Counsel for Complainant, A. W. Loomis, Esq. 

Counsel for Respondent, Thomas Richie and Thomas Wil- 
liams, Esqrs. 


In the Cireuit Court of the United States. 
LYLE v. THE CONESTOGA. 


Grier, J.—I have heard this case twice argned, and very 
ably argued, by the learned counsel. I have carefully examined 
the testimony two or three times, and have been unable to get 
rid of the conviction that the steamboat was, in this case, (as in 
almost all others,) in fault for this collision with the schooner, 
and that her owners should pay for the loss incurred. 

There are no principles of law in dispute in this case. The 
rules which govern cases of this sort are well stated by the 
learned Judge of the district court. 

The law imposes on the vessel having the wind free, the obli- 
gation of taking proper measures to get out of the way of a ves- 
sel close-hauled, and of showing it had done so; if not, the 
owners are responsible for the loss that shall ensue. Steam 
vessels are always considered as having the wind free, and must 
always give way. 

The difficulty in this case, as in most others, is with the facts 
not the law. It is vain to expect the truth from the steersman 
or pilot of the colliding boat. He will not admit that he was 
drunk or asleep, or paying no attention, and not keeping a 
proper look-out. In all instances where a steamboat runs down 
a sailing vessel, by attempting to pass under her bows when she 
should have ported her helm, the pilot invariably swears that 
the vessels were steering entirely clear of one another, when 
suddenly, as they were about to pass, the schooner luffed right 
across the bows of the steamboat, and the pilot of the schooner 
as invariably swears, that, while the boats could easily have 
passed to the larboard of each other, without even porting the 
helm, the steamboat turned right across the track of the schoon- 
er and run her down. 

Take the story of the steamboat pilot as true, and the schoon- 
er must have purposely run under the the bows of the steam 
boat; while, by the story of the other, the steamboat must have 
purposely run down the schooner. 
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And such is the case before us. I do not believe the state- 
ment of either of the pilots; they each endeavor to make out 
a strong case for their own side, but make it a little too strong, 
I have observed in all such cases that other persons on board of 
the steamboat, whose attention is never turned to the matter 
till the very moment of the collision, will very honestly swear 
that the schooner luffed across the bows of the steamboat, be- 
cause it would appear so to them, who could not distinguish be- 
tween the motion of their own boat and that of the other. 

Besides, when through the carelessness of a steamboat, a 
schooner, running close-hauled to the wind, is about to be run 
down, the steersman will naturally cause her to luff to the wind, 
to lighten the effect of the collision. In many, if not all cases, 
the lufiing, if there be any at all before the collision, is caused 
by the apprehension of immediate and certain collision, and is 
not the cause of the collision. There may be cases (I have 
known one) in which the steersman of the schooner, by attempt- 
ing to get out of the way, when he should have left that duty 
entirely to the steamboat, has, by his ignorance and officious- 
ness, been the cause of the collision. 

But I cannot be satisfied from the testimony in this case, 
that it comes within that description. 

These points seem to me clear: 

The steamboat, in passing Marcus Hook, had sheered out 
considerably into the river, and was running a northeast coast, 
which would take her towards the western shore, as she was de- 
sirous to keep near it. The schooner was laying her course 
from the middle of the river for the mouth of Hook Creek, 
where she intended tostop. It was before daylight in the morn- 
ing, when, though vessels might be seen at some distance, their 
exact position or course could not be so easily distinguished ; 
those on board of the schooner might easily suppose that the 
steamboat was in the middle or far side of the river, for her re- 
lative position in the river would not be easily discovered with- 
out a correct estimate of her distance. The pilot of the steam- 
boat might, on a hasty view, form the same notion as to the 
position of the schooner. He would take it for granted that 
the schooner would continue on down the middle of the river, 
as he was ignorant of her intention to run to the mouth of Hook 
Creek, and knowing his own intention to run as near the shore 
as he could, he concluded that there would be no danger of the 
boats approximating, when, in fact, they were approximating a 
point at which their course would intersect. The captain or 
mate had retired, evidently under this supposition. The look- 
out had retired to warm himself at the chimneys. The pilot 
supposing the schooner to be on her course down the river, 
[says, “he could not tell where she was bound, further than 
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down the river ;’’) instead of running obliquely for the shore, 
keeps on his course for the point of intersection, he hears the 
hails and shouts from the schooner as he approached her, and, 
instead of porting his helm, he admits he “starboarded his wheel 
a little,’ and this was all he did, by his own statement, to avoid 
the collision, with the exception of attempting to stop his boat 
after the collision had become inevitable. 

It was his duty to keep out of the way and avoid the collision. 
I am not satisfied that he did anything to that end, even from 
his own statement. Either from a want of a proper look-out, 
or from his own inattention, he had failed to observe that the 
course of the schooner was to the mouth of the Hook creek, and 
“that” [in the words of captain Tuft,] makes a difference and 
a very important difference in the case. 

The character of the injury received by the steamer in the 
collision, is supposed to confirm the story of the steamboat pilot 
and refute that of the pilot of the schooner. This is true, if we 
must assume that one of them has spoken the whole truth, and 
the other ir entirely false. But, as I have said, the tale of 
either of them, as the whole truth, is incredible ; they each tell 
the stereotype story, to be found in every case of the kind, and 
always false. 

Allowing the usual per centage upon the admission of the pi- 
lot of the steamboat, that he “ starboarded his helm alittle,” and 
that the schooner had Inffed into the wind to evade the force of 
the collision, when it had become inevitable, as she would na- 
turally do, there is no difficulty in perceiving that the starboard 
side of the stem of the steamboat might first come in contact 
with the schooner. On the whole I am convinced, from a care- 
ful examination of the testimony— 

1. That the steamboat had not a proper look-out, under the 
circumstances of her situation. 

2. That the schooner was running her proper course for the 
point of destination. 

3. That the steamboat pilot, either from want of attention in 
himself, or of a proper look-out, was not aware of the fact. 

4. That he took no proper measures to avoid the collision, 
when he might have done it with ease, and that starboarding 
his helm, when warned by the shouts from the schooner of the 
probable collision, only increased the certainty of it, and shows 
from his own confession, his want of attention or proper look- 
out, and an absence of all proper endeavors to avoid the colli- 
sion till it was too late. 

I am convinced that it is necessary to the safety of sailing 
vessels, that steamboats be held to a rigorous rule of accounta- 
bility. If the story of the steamboat pilot, that the schooner, 
running a course clear of the steamboat, suddenly luffs in the 
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wind to throw herself in the way of the steamboat, apparently 
with the intention of getting herself run down, and floats her- 
self against a steamboat standing still and is thus sunk—I say 
if such a story is expected to be believed, it must be better cor- 
roborated than it has been in this case. 
Let judgment be entered for the libellant, and the case re- 

ferred to the clerk to assess damages. 

Mr. R. R. Smith, for libellant. 

Messrs. Kane and H. Wharton, contra. 


Cireuit Court of the United States. 
DETMOLD v. REEVES. 


Motion for an Injunction before the Hon. Joun K. Kane, 
District Judge. 


We give below the opinion of the court in the above case, 


which is of great interest to the Iron Masters of the United 
States. The plaintiff is the assignee of Mr. Van Faber Du 
Faur, who claims to have invented a new process of drawing off 
from blast furnaces the waste combustible gases, and using them 
as fuel in reverbatory or other furnaces. 

The defendant denied the claim, asserting that beyond his 
particular apparatus for burning the gases, the assignee of the 
plaintiff had no right whatever, and that they (the defendants) 
really only used the gases in a way known and practised long 
ago, even as far back as 1811. 

As the greatest part of the furnaces in the United States, 
numbering in all between five and six hundred, used some mod- 
ification of this plan, either to heat their boilers or to heat the 
blast, it will be seen that at the plaintiff’s price for a license, 
$2000 for a furnace, the case involved much more than half a 
million of dollars. 

Kane, J.—This is an application for a special injunction to 
restrain the defendants from futher violating the complainants’ 
patent. 

The complainant, Mr. Detmold, is the assignee, and as such, 
the patentee in this country of an invention made by Mr. Faber 
De Faur, and patented by him in 1840 and 1841, in Bavaria 
and Wurtumberg. The American patent was issued in 1842, 
but it was amended and re-issued in 1845. It was for ‘a new 
and useful invention for generating and applying heat,” and 
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its immediate subject is a new mode of collecting, conducting 
and using the combustible gases that ordinarily escape from 
the tunnel head of the blast furnace. The defendants are ex- 
tensively engaged in the manufacture of iron, and it is charged 
that they are availing themselves of a part of the patented 
invention. 

The interests which are involved in the controversy are very 
great, and may be seriously affected by the action of the court 
on the present motion. ‘The argument therefore, has had the 
widest range—embracing the originality of the patented inven- 
tion, its practically useful character, its identity in principle 
with the apparatus employed by the defendants, the right of 
the inventor by his assignee to protection under the Patent 
Laws, the regularity of the proceedings of re-issue, and their 
legal effect, as well as the polley of postponing the summary 
relief, which it is the province of equity to administer, until af- 
ter an adjudication of the merits by a court of Law. But of 
these questions which were argued by learned counsel on both 
sides with characteristic ability, there is only one after all, 
which, on a careful review of the whole ground, I deem it nee- 
essary to decide. 

The claim of the complainant, as it has been expounded by 
his counsel in the present case, is for “a new method of econo- 
mizing fuel, by using the waste combustible gases of the upper 
portion of the blast furnace, by drawing them off below the up- 
per level of the charge, and conducting them through convenient 
passages to other fire places or structures, there to be burned 
as fuel.’’ It does not assert an exclusive right to the use of 
gasses from the tunnel head, nor to the employment of pipes or 
tubes for conducting gasses; and very properly, for both of 
these were long ago “familiar to the arts; its essential charac- 
teristic is that the gases are to be withdrawn “below the upper 
level of the charge.’ 

Can such a claim be legitimately deduced from the terms of 
the patent before me? This is the controlling question of 
the cuase. 

The descriptive language of the specification does not desig- 
nate as the place for taking off the gases a point “below the 
level of the charges,” an expression that would apply equally 
well to any and every such point, but one “at or near that 
point of the furnace, where the lime stone employed as a flux 
is completely caleined, and the reduction or de-oxydation has 
not yet commenced ;” and this point it adds, “ will generally 
be at about one-third the height of the whole furn: ace below the 
tunnel head, or two-thirds above the bottom stone.” 

It is true, that the formal claim at the close of the instrument 
speaks of drawing off the gases at “one or more points below 
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the top of the fuel;” and if the expressions fuel and charges 
can be regarded as convertible, this would certaiuly countenance 
the exposition of the complainant’s counsel. But it does not 
stand alone; and it cannot be interpreted fairly, without giving 
effect to the words that follow it, “ substantially as set forth in 
the above specification.” There is here an important qualifica- 
tion of the broad language of the claim ;—one that limits and 
defines it by a reference to the description that has gone before 
—and when the two parts are taken together, as they must be, 
they do not import the withdrawal of the gases from below the 
top of the charges generally, at any and all points whatsoever, 
but specially from, at or near that point below the top of them, 
at which the flux has been calcined, and the de-oxydation is 
about to begin. 

The explanatory or practical reference which is added in the 
specification, to a point one-third below the top of the furnace, 
makes this even more plain. For the indication of a point, as- 
certainable by simple measurment, as the one that will in most 
eases conform the structural arrangement to the rule deduced 
from scientific principle, is almost a declaration in terms, that 
the patentee had in view a particular point, and did not mean 
to apply his claim to all points below the charges alike. 

So far, then, as the motion for an injunction asserts as its 
basis, that the defendants are using a device which has been 
specifically described and claimed in the Patent, it cannot be 
sustained. Since it is conceded that the defendants do not take 
out the gases ‘at or near the point at which the calcination is 
perfected, while the de-oxydation has not yet begun.” Nor at 
or ‘about one-third of the height of the tunnel’’ measured from 
the top. But the question still remains, whether the defend- 
ants are not violating the patent substantially ; deriving from 
it informatica essentially connected with its subject-matter ; 
and only so far varying their structure in form and proportion 
as to elude its terms. 

There is no doubt, that he who has discovered some new 
element or property of matter, may secure to himself the own- 
ership of his discovery, so soon as he has been able to illustrate 
it practically, and to demonstrate its value. His patent in such 
a case, will be commensurate with the principle, which it an- 
nounces to the world, and may be as broad as the mental con- 
ception itself. But then, the mental conception must have been 
susceptible of embodiment, and must have been in fact embodied 
in some mechanical device or some process of art. The abstract 
must have been resolved into the concrete. The patent must 
be for a thing, not for an idea merely. 

This limitation, it may be said, denies to some of the more 
important products of mind, what it concedes to others of lower 
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grade. But it is not the less true on that account. Men may 
be enriched or made happy by physical as well as by moral or 
political truths, which, nevertheless, go without reward for their 
authors. He who devised the art of multiplication could not 
restrain others from using it after him, without paying him for 
a license. The miner who first found out that the deeper veins 
were the richer in metal, could not compel his neighbor to con- 
tinue digging near the surface. 

The more comprehensive truths of all philosophy, whatever 
specific name we give to it, cannot be specially appropriated by 
any one. ‘They are almost elements of our being. We have 
not reasoned them out perhaps, and may be even unconscious 
of their action; yet they are about us, and within us, entering 
into and influencing our habitual thoughts, and pursuits, and 
modes of life ; contributing to our safety and happiness. And 
they belong to us as effectively as any of tho gifts of Heaven. 
If we could search the laws of nature they would be, like water, 
and the air, the common property of mankind; and _ those 
theories of the learned which we dignify with this title, partake, 
just so far as they are true, of the same universally diffused 
ownership. It is their application to practical use, which brings 
them within the domain of individuals; and it is the novelty of 
such an application that constitutes it the proper subject of a 
patent. 

But the contract of the public is not with him who has dis- 
covered, but him who also makes his discovery usefully known. 
If he has discovered much and discloses little—if there has been 
revealed to him one of the arcana of nature, and he communi- 
cates to the world only one or more of its derivative and sec- 
ondary truths, he patents no more than he has proclaimed. He 
will not be allowed afterwards, when the extent of his right 
shall be the subject of controversy, either by expanding into a 
general expression what was limited before in a particular form, 
or by tracing out for us the line that leads back from conse- 
quences to their remoter cause, to initiate us inferentially into 
the radical mystery of his invention, and then argue that he 
had described it by implication from the first, and so claimed 
ownership of it in his patent. 

If, as it has been contended with great apparent force, Mr. 
Faber Du Faur was really the discoverer of the true theory of 
the Blast Furnace, so as to determine from it the point at which 
the carbonic oxyd, having performed its chemical function, 
might be withdrawn without sensible injury ; if he knew that 
the gases, when taken from openings near the boshes, were ca- 
pable of more intense combustion, but that their withdrawal so 
low down impoverished the action of the furnace, and that when 
used at the tunnel head, after they had performed succcessively 
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the offices of de-oxydating the mineral, talcining the flux and 

vaporizing the water of the charges, they were less available as 
fucl in consequence of the increased impurity ;—and, if knowing 
this he had taught the iron masters how to choose the best place 
for withdrawing the gases, having reference to the dimensions 
of his furnace, “and the different sorts of fuel and mineral and 
fluid employed in it, and with reference also, perhaps, to the 
purpose for which the flame of the gases was to be applied, after 
they had been withdrawn,—no one can doubt that he would 
have conferred a signal benefit upon the arts of the world. And 
if he had, besides this, devised some form of structure, some 
material arrangement by which his discovery might be applied 
to use, I w ould be most reluetant to say, that his patent, prop- 
erly drawn out should be limited to the mere mechanical illus- 
tration, and could not cover effectually the whole ground of his 
discovery. 

But Mr. Du Faber, and his assignee, Mr. Dutmold, have not 
done this. ‘They have announced no principle of science, no 
natural law. They indicate to us the place at which the gases 
should be taken out, first by a reference to a scientific problem, 
which they leave unsolved, and next, by a proximate reference 
to a mechanical measurement. There is not, so far as my in- 
guiries have gone, any thing less definately settled among the 
skilful in these matte rs, than the point at which the calcination 
of the flux is completed, and the de-oxydation of the material 
begins. Some deny altogether that any one point can ever 
satisfy both of the conditions; for they assert that the reduc- 
tion always begins before the calcination is perfected; and all 
concur that the point, if there be one, must vary with the form 
and proportions of the furnace, the chemical elements of the 
ore, the flux, and the fuel, and that it is, moreover, affected 
sensibly by atmospheric changes. 

The indication is too vague, therefore, and, under the varying 
circumstances to which it must be applied in practice, too er- 
roneous also to vindicate for the patented discovery the broader 
or general character. 

The other indication which refers to a proportionate distance 
from the tunnel head, one-third or thereabouts, is merely specfic. 

The interpretation, therefore, which I am constrained to give 
to the part of Mr. Detmold’s patent, which is involved in the 
present discussion, limits his claim to the formal arrangement, 
without any assertion of right to any dominant principle. The 
defendants have, perhaps, derived instruction from his descrip- 
tions, and many even to some extent have modelled their fur- 
nace, with its appendages, upon a theory which they suggested. 
But it does not appear to me that they are infringing or have 
infringed his patent. 

The motion for injunction must be dismissed. 
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Abstracts of Reeent American Decisions. 
Supreme Court of New York, General Term, March, 1851. 
Before Chief Justice Epmonns, and Judges Epwanps, Mitcnen. and Kina. 


Administrator—who may not be. A professed gambler who 
pursues gambling for a livelihood, is not, though it appears that 
he has been successful, a fit person to be appointed an Admin- 
istrator. Decree of surrogate reversed.—Me Mahon v. Harrison. 

Bond— Assignment—Guaranty—Consideration. When at 
the same time that a party executes an assignment of a bond, 
he executes a separate paper, guaranteeing the payment of the 
bond, but without expressing any consideration for the guaranty, 
the assignment and guaranty are regarded as one instrument, 
and the consideration of te one answers for and affects both.— 
Hanford v. Rogers. 

Deel of feme covert—Proof. Where the deed of a wife is 
good, without a separate acknowledgment, her execution of it 
may be proved, by proving the hand-writing of the witnesses 
who are dead, without proving also that she executed it volun- 
tarily and without compulsion from her husband.— Vanwinkle 
v. Constantine. 

Errov—Non-suit. When there is no dispute about facts, 
and from those facts it appears that the plaintiff is not entitled 
to recover as matter of law, it is error for the judge who tries 
the cause to refuse a non-suit, and to submit the question to 
the jury.—Carpenter v. Smith. 

Payment—Priority. Where there are several accounts be- 
tween the parties, and payments are made and specifically 
appropriated by either party to any particular claim, they go 
in payment of debts in the order of time.—Meyer v. Dows. 

Lien— Waiver. Where goods had been left as security for 
a debt, and the debtor had demanded the goods, without offer- 
ing to pay the debt, and on such demand the creditor had set 
up title in himself by denying that he had any goods belonging 
to the debtor, and did not set up his lien. Held, that the lien 
was waived.— Gillespie v. De Bouvier. 
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Promissory Note. An undertaking promising to pay certain 
persons (naming them) as “‘trustees’’ as an incorporate associa- 
tion or their successors in office is not a promissory note, it 
being uncertain to whom it is payable.—G@arr v. Davis. 

Guardian and Ward. When a guardian without obtaining 
permission of the court, expends his own money in improving 
his ward’s property, he cannot recover such expenditure of his 
ward on his coming of age; his recovery in such case being 
limited to such expenditures as were necessary to his ward, ac- 
cording to his circumstances and situation in life.—Hassard v. 
Rowe. 


Obituary Notices. 


Drep, in Chester, N. H. Dec. 25, 1850, Hon. Samver Bewr, aged 81. Judge 
Bell was born in Londonderry. New Hampshire, in February, 1770, and was a 
descendant of one of the families of Scotch Presbyterian emigrants from the 
vicinity of the city of the same name in Ireland, by whom that part of the State 
was settled. He was educated at Dartmouth, and, after leaving collere, entered 
upon the profession of the law, having pursued its study under the direction of 
the elder Judge Samuel Dana. After presiding in both branches of the State 
Legislature, he was appointed a Judge of the Superior Court in 1816, find re- 
mained upon the bench of that Court till 1819. He was Governor of New 
Hampshire from 1819 to 1823, and Senator in Congress from 1823 to 1835, 

April 29th, at Pietra Santa, in the Duchy of Lucca, the Earn or Currennam, 
late Lord Chancellor of England, aged 70. 

The Great Seal being put into commission in 1835, he was appointed first 
commissioner, and in the following year became Lord Chancellor, and was cre- 
ateda baron. On his retirement from the Chancellorship, last year, he was 
created an earl. 

April 18th, at Tunbridge Wells, Henry, Lorp Lacpaxs, late master cf the 
Rolls, aged 67. 

Upon the resignation of Lord Cottenham, last year, the Great Seal was often- 
er than once tendered to Lord Langdale by Lord John Russell: but he refused 
to tax so much further his already over-taxed powers. 

In New Haven, Conn., April 12th, 1851, Hon. Davipp Daaaert, aged 86. 

In November, 1824, he became an associate instructor of the Law School in 
New Haven with the late Judge Hitchcock; and in 1826, was appointed Kent 
Professor of Law in Yale College. In these positions he continued, until at a 
very advanced age his infirmities induced him to resign them. In May, 1826, 
when he was sixty-two years of age, he was chosen an Associate Judge of the 
Superior Court of his State, and in the autumn of the year, received from Yale 
the honorary degree of LL. D. During the years 1828 and 1829 he was mayor 
of the city of New Haven. In May, 1832, he was made chief justice of the 
Supreme Court. Here, as when e-was made an associate judge, again, singu- 
lar testimony was offered to his pre“ ainent judicial qualifications; for, contrary 
to the usual custom, he was appointed by the Legislature to that chief place 
although not the senior in office among the judges on the bench. Judge Dag- 
gett continued to perform the duties of that station until December 31st, 1834; 
when he reached seventy years of age—the limit which the State Constitution 
of Connecticut assigns to the judicial office. Thus from the beginning of his 
twenty-sixth to the close of his seventieth year, was Mr. Daggett almost con- 
tinually engaged in public service. 





